MONDAY, MARCH 29, 2004
SEVENTY-FIFTH LEGISLATIVE DAY
CALL TO ORDER
The Senate met at 5:00 p.m., and was called to order by Mr. Speaker Wilder.
PRAYER

The proceedings were opened with prayer by Pastor Mark Knisley of Graystone Presbyterian
Church in Knoxvilie, Tennessee, a guest of Senator Atchley.

PLEDGE OF ALLEGIANCE
Senator Person led the Senate in the Pledge of Allegiance to the Flag
ROLL CALL
The roll call was taken with the following resuits:
Present 30

Senators present were: Atchley, Beavers, Bryson, Burchett, Burks, Clabough, Cohen,
Cooper, Crowe, Crutchfield, Dixon, Fowler, Graves, Harper, Henry, Herron, Jackson, Ketron, Kilby.
Kurita, Kyle, McLeary, McNally, Miller, Person, Ramsey, Southerland, Trail, Williams and Mr.
Speaker Wilder—-30.

COMMUNICATIONS
March 26, 2004

Lt. Governor John Wilder
One Legislative Plaza
Nashville, TN 37243

Dear Governor Wilder:

| respectfully request to be excused from the Senate Session on Monday, March 29, 2004, in
order that | may travel to Washington, D.C. Thank you for your consideration.

Very truly yours,

s/ Maik Norris
Senator

APPROVED: Lieutenant Governor
John 8. Witder
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March 29, 2004
Lt. Gov. John Wilder
1 Legislative Plaza
Nashville, TN 37243
Dear Gov. Wilder,

Please excuse me from the Senate Floor Session tonight (Monday, March 29, 2004) due to
the death of Barbara's mother, Ms. Nina Elizabeth Norman

Thanking you in advance for your consideration.
Sincerely
Is/ Joe M. Haynes

APPROVED: Lieutenant Governor
John S. Wilder

REPORT OF COMMITTEE ON DELAYED BILLS

Pursuant to Rule 27, the following bill was reported out of Committee on Delayed Bilis:
Senate Bill No. 3492

WILDER, Chairperson
March 29, 2004

The Speaker announced that he had referred Senate Bill No. 3492 to the Clerk's desk.
PRESENTATION
Senator Crutchfield introduced the musical group 22 Visionz who sang for the Senate.
INTRODUCTION OF BILLS

The Speaker announced that the following bills were filed for introduction and passed first
consideration:

Senate Bill No. 3491 by Senator Miller.
McMinn County — Subject to local approval, allows county commission to move probate court
jurisdiction from general sessions court to chancery court. Amends Chapter 210 of the Private Acts
of 1947; as amended.

Senate Bill No. 3492 by Senators Dixon and Crutchfield.
Consumer Protection -- Enacts the "Consumer Right to Know Act”.

HOUSE BILLS ON FIRST CONSIDERATION
The Speaker announced that the following House Bills were transmitted to the Senate and

passed first consideration
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House Bill No. 988 -- Education -- Allows principals to spend funds raised at school fund-
raising events at their discretion. Amends TCA Section 49-2-110

House Bill No. 2338 -- Courts, Administrative Office of the - Requires administrative office
of the courts to create and maintain registry of persons credentialed as court interpreter of spoken
foreign languages and to post such registry on its Web site. Amends TCA Title 16.

House Bill No. 2746 -- Pensions and Retirement Benefits -- Makes various revisions to
provisions governing optional retirement systems in institutions of higher education such as
removing requirement that all optional investment products must be authorized by both the board of
trustees of the University of Tennessee and of the board of regents after review and comment by the
Tennessee consolidated retirement system before being available to their employees. Amends TCA
Section 8-35-401

House Bill No. 2975 -- Motor Vehicles, Titling and Registration -- Removes exception under
which Shelby County clerks collect $1.50 fee per registration for issuing, transferring, or accepting
surrender of motor vehicle registration and plates thereby allowing such clerks to collect $2.50 for
the registration services as is provided for all other counties. Amends TCA Section 55-6-104.

SENATE BILLS ON SECOND CONSIDERATION

The Speaker announced that the following bills passed second consideration and were
referred to the appropriate committee:

Senate Bill No. 3489 held on desk.
Senate Bill No. 3490 held on desk.
INTRODUCTION OF RESOLUTIONS

The Speaker announced that the following resolutions were filed for introduction. Pursuant to
Rule 21, the resolutions lie over.

Senate Joint Resolution No. 881 by Senator Crutchfield
Memerials, Personal Achievement -- Luther Masingill, Tenns of ' 2004
Distinguished Service Award

Senate Joint Resolution No. 882 by Senator Burks
Naming and Designating - "Police Memorial Day", May 15, 2004, "Police Memorial Week", May 10-
16, 2004,

Senate Joint Reso|ut|on No. 883 by Senator Bryson.
Memorials, F -- Patty Littlejohn, 2003 Presidental Award for Excellence in
Mathematics and Science Teaching.

Senate Joint Resolution No. 884 by Senator Cooper.
Memerials, Academic Achievement -- Andrew Wyatt Smith, Valedictorian, Bledsoe County High
School.
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Senate Resolution No. 146 by Senator Kurita.
Memorials, Academic Achievement -- Jill Anne Neblett, Salutatorian, Montgomery Central High
School.
RESOLUTIONS LYING OVER
House Joint Resolution No. 1015 -- Memorials, Death -- Hubert D. Yancey.

The Speaker announced that he had referred House Joint Resolution No. 1015 to Committee
on Calendar.

House Joint Resolution No. 1025 -- Memorials, Retirement -- Pat Ingram, Loudon County
Administrator of Elections.

The Speaker announced that he had referred House Joint Resolution No. 1025 to Committee
on Calendar.

Senate Joint Resolution No. 879 - Memorials, Congratulations — Maytag Jackson
Dishwashing Plant, Shingo Award.

The Speaker announced that he had referred Senate Joint Resolution No. 879 to Committee
on Calendar.

Senate Joint Resolution No. 880 -- Memorials, Death -- Rebecca Sue Cochran Pinion.

The Speaker announced that he had referred Senate Joint Resolution No. 880 to Committee
on Calendar.

Senate ion No. 144 -- Academic - Rebecca J. McClure,
Salutatorian, Clarksville High School

The Speaker announced that he had referred Senate Resolution No. 144 to Committee on
Calendar.

Senate Resolution No. 145 — Memorials, Academic Achievement — Thomas Kim,
Valedictorian, Clarksvilie High School

The Speaker announced that he had referred Senate Resolution No. 145 to Committee on
Calendar.
NOTICES

Pursuant to Rule 44, notice was given that the following bilis were returned from the House
of Representatives amended. Under the rule, the bills lie over.

MESSAGE FROM THE HOUSE
March 25, 2004

MR. SPEAKER: | am directed to return to the Senate, Senate Bill No. 2341, substituted for
House Bill on same subject, amended, and passed by the House.

BURNEY T. DURHAM,
Chief Clerk.
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MESSAGE FROM THE HOUSE
March 25, 2004

MR. SPEAKER: | am directed to return to the Senate, Senate Bill No. 3212, substituted for
House Bill on same subject, amended, and passed by the House.

BURNEY T. DURHAM,
Chief Clerk.

RECALL OF BILL

On motion of Senator Atchley, Senate Bill No. 3113 was recalled from the Committee on
State and Local Government,

WITHDRAWAL OF BILL
On motion of Senator Atchley, Senate Bill No. 3113 was withdrawn from the Senate.
RECALL OF BILL

On motion of Senator McNally, Senate Bill No. 3240 was recalled from the Committee on
Finance, Ways and Means.

WITHDRAWAL OF BILL
On motion of Senator McNally, Senate Bill No. 3240 was withdrawn from the Senate.
MOTION

Senator Burchett moved that Senate Bill No. 2432 be returned to the House, which motion
prevailed.

MOTION
Senator Cooper moved that Rule 83(8) be suspended for the purpose of placing Senate Bill
No. 2897 on the calendar for the Committee on Commerce, Labor and Agriculture for Tuesday,
March 30, 2004, which motion prevailed.
CONSENT CALENDAR NO. 1

House Joint Resolution No. 999 - Memorials, Professional Achievement -- Janice Loy
Walker, State Assistant Principal of the Year.

House Joint Resolution No. 1000 -- Memorials, Death -- James R. Cannon

House Joint Resolution No. 1001 -- Memorials, Death -- Sergeant Roger Dale Rowe.

House Joint ion No. 1004 - i Professional Achievement -- Marian Hale,
McMinn County Teacher of the Year.

House Joint Resolution No. 1005 -- Memorials, Public Service -- Brandi Robinson.
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Senate Joint Resolution No. 873 -- Memorials, Academic Achievement -- Allen Claiborne
Vantrease, Valedictorian, Gaflatin High School

Senate Joint Resolution No. 874 -- Memorials, Academic Achievement -- Kirsten O'Neal,
Valedictorian, Station Camp High School.

Senate Joint Resolution No. 875 -- Memorials, Academic Achievement -- Alana Benet
Hibbler, Salutatorian, Station Camp High School.

Senate Joint Resolution No. 876 -- Memorials, Sports -- Livingston Academy Lady
Wildcats, 2004 TSSAA Class AA Basketball State Champions.

Senate Joint Resolution No. 877 -- Memorials, Retirement -- Rev. Adam Hali.

Senate Joint Resolution No. 878 — Memorials, Academic Achievement — Ashley DeBord,
Salutatorian, Bledsoe County High School

Senate Resolution No. 141 - Memorials, Academic Achievement -- Ashleigh Toro,
Valedictorian, Clarksville Academy.

Senate Resolution No. 142 -- Memorials, Academic Achievement -- Thomas Philip Madaelil,
Salutatorian, Clarksville Academy.

Senate Resolution No. 143 — Memorials, Academic Achievement -- Joseph Woodfin,
Valedictorian, South Pittsburg High School

Senator Crowe moved that all Senate Joint Resolutions and Senate Resolutions be adopted:;
and all House Joint Resolutions be concurred in, which motion prevailed by the following vote:

Ayes . . . ... 30
Noes )

Senators voting aye were: Atchley, Beavers, Bryson, Burchett, Burks, Clabough, Cohen,
Cooper, Crowe, Crutchfield, Dixon, Fowler, Graves, Harper, Henry, Herron, Jackson, Ketron, Kilby.
Kurita, Kyle, McLeary, McNally, Miller, Person, Ramsey, Southerland, Trail, Williams and Mr.
Speaker Wilder--30.

A motion to reconsider was tabled

CONSENT CALENDAR NO. 2

Senate Bill No. 2211 -- Motor Vehicles -- Requires trailers manufactured and sold within
Tennessee, or sold within Tennessee, to have stamped upon such vehicle's metal tongue or frame a
unique vehicle identification number beginning January 1, 2005. Amends TCA Title 55, Chapter 5,
Part 1.

On motion, Senate Bill No. 2211 was made to conform with House Bill No. 2195.

On motion, House Bill No. 2195, on same subject, was substituted for Senate Bill No. 2211.
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Senate Bill No. 2598 -- Highway Signs -- Authorizes the Commissioner of Transportation to
erect one panel specific service signs for gas and camping at Exit 1 on I-24 and 75 in Hamilton
County. Amends TCA Section 54-5-1101.

Senate Bill No. 2663 -- Correction, Dept. of -- Directs department in conjunction with
Depariment of Personnel to study issue of education and employment for persons convicted of non-
violent criminal offenses; requires departments to report findings by March 1, 2005, to House and
Senate Education Committees.

Senate Bill No. 2701 — Hospitals and Health Care Facilities -- Reduces the required filings
with the Department of Health for licensed residential health care faciiities with six or fewer beds to
one set of schematics instead of two sets of plans and specifications. Amends TCA Section 68-11-
202

On motion, Senate Bill No. 2701 was made to conform with House Bill No. 3010.

On motion, House Bill No. 3010, on same subject, was substituted for Senate Bill No. 2701

Senate Bill No. 2716 -- Abuse -- Adds the offenses of child abuse and neglect where the
child is six or less and aggravated child abuse and neglect to the definition of "sexual offense" for
purposes of defining persons required to register with the TBI's sexual offender registry. Amends
TCA Title 40, Chapter 39, Part 1

Senate Bill No. 3354 -- Corporations, Not for Profit -- Revises manner in which appointed
director of nonprofit corporation may be removed. Amends TCA Section 48-58-109

Senate Bill No. 3381 - Veterans -- Removes requirement that assistant commissioner or
service officer visit each county seat monthly within such person's congressional district and gives
commissioner or officer discretion in making monthly visit.

Senator Crowe moved that all Senate Bills and House Bills be passed on third and final
consideration, which motion prevailed by the following vote:

Ayes . .. . ... 30
Noes 0

Senators voting aye were: Afchley, Beavers, Bryson, Burchett, Burks, Clabough, Cohen,
Cooper, Crowe, Crutchfield, Dixon, Fowler, Graves, Harper, Henry, Herron, Jackson, Ketron, Kilby,
Kurita, Kyle, McLeary, McNally, Miiler, Person, Ramsey, Southerland, Trail, Williams and Mr.
Speaker Wilder-30.

A motion to reconsider was tabled.

LOCAL BILL
CONSENT CALENDAR

Senate Bill No. 3481 - Campbell County - Subject to local approval, authorizes imposition
of hotel/motel tax in an amount not to exceed 5 percent of the consideration charged to a transient.

On motion, Senate Bill No. 3481 was made to conform with House Bill No. 3574.
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On motion, House Bill No. 3574, on same subject, was substituted for Senate Bill No. 3481.

Senate Bill No. 3484 -- Greene County -- Subject to local approval, increases hotel
occupancy tax from 3 percent to 7 percent and reallocates proceeds. Amends Chapter 127 of the
Private Acts of 1986; as amended.

On motion, Senate Bill No. 3484 was made to conform with House Bill No. 3571.

On motion, House Bilf No. 3571, on same subject, was substituted for Senate Bill No. 3484.

Senator Crowe moved that all House Bills be passed on third and final consideration, which
motion prevailed by the following vote:

Ayes 28
Noes . . o o 0

Senators voting aye were: Atchley, Beavers, Bryson, Burchett, Burks, Clabough, Cohen,
Cooper, Crowe, Crutchfield, Fowler, Graves, Harper, Henry, Herron, Jackson, Ketron, Kilby, Kurita,
Kyle, McLeary, McNally, Miller, Person, Ramsey, Southerland, Williams and Mr. Speaker Wilder--28.

A motion to reconsider was tabled.

MOTION

Senator Crowe moved that Senate Bill No. 1161 be placed on the calendar for Thursday,
April 1, 2004, which motion prevailed.

Senator Crowe moved that Senate Bill No. 1884 be placed on the calendar for Thursday,
April 1, 2004, which motion prevailed.

Senator Crowe moved that Senate Bill No. 2128 be rereferred to the Committee on
Judiciary, which motion prevailed

MOTION

Senator Kyle moved that Rule 44 be suspended for the i of Senate
Bill No. 3212, as amended, out of order, which motion prevailed

SENATE BILL ON HOUSE AMENDMENT

Senate Bill No. 3212 — Lottery, Charitable — Enacts the "Tennessee Charitable Gaming
Implementation Law", as amended

HOUSE AMENDMENT NO. 5, AS AMENDED
AMEND by deleting the language "prior to April 6, 2004," from amendatory §3-17-102(a)(1) in
Section 2 and by substituting instead the language "by twelve o'clock (12:00) noon Central Daylight
Time (CDT} on April 13, 2004,".
AND FURTHER AMEND by deleting the language "prior to April 6, 2004," from amendatory §3-17-

103(a) in Section 2 and by substituting instead the language "by twelve o'clock (12:00) noon Central
Daylight Time (CDT) on April 13, 2004,".
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AND FURTHER AMEND by deleting the language "A copy of the §501(c){(3) organization's Internal
Revenue Service Form 1023" from amendatory §3-17-103(a)(7) and by subsituting instead the
foliowing:

For §501(c)(3) organizations formed after October 9, 1969, a copy of the organization's
Internal Revenue Service Form 1023

AND FURTHER AMEND by inserting the word "dollars” between the word "fifty" and the language
"(850.00) and" in amendatory §3-17-105(a)(4) in Section 2.

AND FURTHER AMEND by deleting the language "or by any other contingency agreement based
on the proceeds of an annual event" from amendatory §39-17-657(a) in Section 9 and by
substituting instead the language "or by any other contingency agreement based on the proceeds of
an annual event or at a price greater than fair market vaiue "

HOUSE AMENDMENT NO. 1 TO HOUSE AMENDMENT NO. 5

AMEND by deleting all of the language of Amendment No. 5 and by substituting instead the
foliowing:

by deleting amendatory §3-17-101(2)(E) in Section 2 and by substituting instead the
following

(E) Conducted at one (1) location within a county where the organization
maintains a physical presence;

AND FURTHER AMEND by deleting amendatory §3-17-102(a)(3)(B) in Section 2 and by
substituting instead the following:

(B) An annual event shall be operated at a single location within a county in
Tennessee where the §501(c)(3) organization has a physical presence, as disclosed
pursuant to §3-17-103(a)(2)(A). Such location shall be listed as the location of the
annual event in the annual event application pursuant to §3-17-103(a)(16). No more
than two (2) annual events per month shall be held at the same location in each
county during any annual event period. For the purposes of this item, "location”
means a single physical site in a county identified by an address or unique descriptive
feature. Nothing in this subsection {a){3}(B} shall be construed to limit the ability of an
organization to sell ftickets, shares, chances or similar records for an authorized
annual event in any political subdivision of this state

AND FURTHER AMEND by deleting the language “, or locations," from amendatory §3-17-
102(b) in Section 2

AND FURTHER AMEND by deleting the language ", or locations," from amendatory §3-17-
102(c) in Section 2.

AND FURTHER AMEND by deleting amendatory §3-17-102(d)(1) in Section 2 and by
substituting instead the following:

(1)(A) An authorized annual event shall be held within fourteen (14) calendar
days of the event date listed in the annual event application; provided that
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nothing herein shall be construed as allowing two (2) annual events in any
one-year pefiod

(B) A §501(c)(3) organization shall give notice to each chief law
enforcement officer of the county or municipality in which the annual event
shall be conducted one hundred thirty (130) days prior to the event date listed
in the annual event application: provided that if the event date is within one
hundred thirty (130) days from notification of authorization to conduct an
annual event, the §501(c)3) organization shall immediately, upon receipt of
such notification and prior to the commencement of selling any tickets, shares,
chances or similar records, give notice to the chief law enforcement officer of
the county or municipality in which the annual event shall be conducted. In
accordance with subsection {d){(1)(A), if the actual event date is different than
the event date listed in the annual event application, a §501(c)(3) organization
shall give an additional notice to each chief law enforcement officer of the
county or municipality in which the annual event shall be conducted prior to
conducting the annual event. For the purposes of this item, "notice" means a
letter sent by certified mail, or by actual physical delivery of a letter to the chief
law enforcement officer or such officer's designee, containing, at a minimum,
the following information:

(i) The name of the §501(c)(3) organization;
(ii) The name of the event;

(iiiy The location of the event, including the physical address
where the annual event will be conducted;

(iv) The type of lottery game to be conducted

(v) The event date for the event listed in the annual event
application

(vi) If applicable, the actual event date for the annual event if
different than the event date listed in the annual event application

vii) The name, address and telephone number of the
§501(c)(3) organization's chair, president or chief administrative
officer; and

{viii) If applicable, the name, address and telephone number of
the person responsitle for the operation of the annual event for the
§501(c)(3) organization, if different than the organization's chair,
president or chief administrative officer.

AND FURTHER AMEND by deleting amendatory §3-17-103(a)(16) in Section 2 and by
substituting instead the following:

(16) The location of the annual event including, at a minimum, the county in

which the annual event would be conducted. Such location shall be in a county where
the §501(c)(3) organization has a physical presence in Tennessee
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AND FURTHER AMEND by deleting the language "conflicting locations for an annual event.”
from amendatory §3-17-104(b) in Section 2 and by substituting instead the language
"conflicting locations for an annual event and conflicting event dates."

AND FURTHER AMEND by deleting amendatory §3-17-105(f) in Section 2 and by
substituting instead the foliowing:

(f) A §501(c)(3) organization that has received authorization to conduct an
annual event, may, at the discretion of the organization, cancel an annual event;
provided that

(1) An affidavit from the §501(c)(3) organization's chair, president or
chief administrative officer is filed with the secretary and the chief law
enforcement officer of the county or municipality stating that the annual event
is cancelled. and the nature of the cancellation, within ten (10) calendar days
of the decision to cancel the event. Such canceliation shall be posted on the
website of the secretary. Notwithstanding any provision of this chapter to the
contrary, if an annual event is cancelled, no other notice to the chief law
enforcement officer of the county or municipality or a financial accounting shall
be required except as provided in subdivision (2) of this subsection; and

(2) If canceliation occurs after the commencement of sale of tickets,
shares, chances or similar records, a full refund is offered for at least ninety
(90) days following cancellation. A §501(c}3) organization shail give
reasonable public notice of cancellation in the area in which tickets, shares,
chances or similar records were sold including the terms of the refund offered.
Such terms shall be included in the affidavit required pursuant to subdivision
(1) of this subsection including a mailing or physical address to submit a
refund claim and, within ninety (90) days of cancellation, the organization shall
file an accounting of tickets sold, refunds made and ticket proceeds remaining
with the secretary and the chief law enforcement officer of the county or
municipality. Any remaining ticket proceeds shall be used in furtherance of the
charitable purposes or programs described in §3-17-103(a)(19) of the
organization's annual event application

No annual event cancelled pursuant to the provisions of this subsection may be
conducted during the annual event period.

AND FURTHER AMEND by deleting item (E} in Section 7 and by substituting instead the
following:

(E) Conducted at one (1) location within a county where the organization
maintains a physical presence;

AND FURTHER AMEND by the language ", or locations," from amendatory §39-17-653(a) in
Section 9.

HOUSE AMENDMENT NO. 2 TO HOUSE AMENDMENT NO. 5

AMEND by adding the following language to Amendment No. 5
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AND FURTHER AMEND by deleting amendatory §3-17-105(b}2} in Section 2 and by
substituting instead the following:

(2) The amount of money expended by the organization, including, for
amounts exceeding one hundred doliars ($100), the name and address of the payee,
the category of expense and the amount expended;

AND FURTHER AMEND by deleting amendatory §3-17-105(c)(3) in Section 2 and by
substituting instead the following:

(3) An itemized list, including the name and address of the payee, of the
amounts spent for all expenses; provided that individual expenses of one hundred
dollars ($100) or less may be listed as miscellaneous expenses, by category, so long
as the aggregate sum of all miscellaneous expenses is less than five thousand
dollars ($5,000); and

HOUSE AMENDMENT NO. 3 TO HOUSE AMENDMENT NO. 5
AMEND by adding the following language to Amendment No. 5.

AND FURTHER AMEND by inserting the following language after the first sentence of
amendatory deleting §3-17-102(a)(5)(B)

No §501(c)(3) organization shall purchase or lease prizes, facilities, locations,
advertising services, printing services, telephone services and any records, devices
or other supplies necessary to conduct an authorized annual event from any director,
officer or employee of the §501(c)(3) organization.

AND FURTHER AMEND by adding the following as a new subdivision (ii} to amendatory §3-
17-102(a)(5)(B) in Section 2 and by renumbering the existing subdivision (ii) accordingly

(i) Has been convicted in this state or in another jurisdiction of a misdemeanor
offense for theft of property, §39-14-103, theft of services, §39-14-104, issuing a false
financial statement, §39-14-120, or for any offense involving fraud, within a period of
ten (10) years preceding the date of the annual event for which such goods or
services would be offered or provided to such §501(c)(3) organizations: or

AND FURTHER AMEND by deleting the language "and the preparer of the report." from
amendatory §3-17-105(e) in Section 2 and by substituting instead the following:

, one (1) other officer of the §501(c)(3) organization and the preparer of the report
HOUSE AMENDMENT NO. 4 TO HOUSE AMENDMENT NO. 5
AMEND by adding the following language to Amendment No. 5.
AND FURTHER AMEND by adding the following language as a new, appropriately

designated subsection to amendatory §3-17-109 in Section 2.
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{_) The total value of all prizes awarded per annual event shall not exceed
two hundred fifty thousand dollars (3250,000); provided that such limitation shail not
apply to prizes of real property.

Senator Kyle moved that the Senate concur in House Amendment No. 5, as amended, to
Senate Bill No. 3212, as amended, which motion prevailed by the following vote:

Ayes 21
Noes . . o o 8

Senators voting aye were: Atchley, Bryson. Burchett, Clabough, Cooper. Crowe, Crutchfield,
Dixon, Fowler, Graves, Henry, Herron, Ketron, Kiltby, Kyle, McNally, Person, Ramsey, Trail, Williams
and Mr. Speaker Wilder-21

Senators voting no were: Beavers, Burks, Cohen, Jackson, Kurita, McLeary, Miller and
Southerland--8.

A motion to reconsider was tabled
HOUSE AMENDMENT NO. 10

AMEND by adding the following language as a new, appropriately designated subsection to
amendatory §3-17-103 in Section 2:

(_) All annual event applications shall include a criminal history records check issued
by the Tennessee Bureau of Investigation for all persons who will operate the annual event
or have custody or control of any proceeds from the annual event. Such records check shall
be dated no more than six (6) months prior to the date application is made to the secretary
provided that the provisions of this subsection shall apply to annual event applications for the
operation of annual events to be conducted on and after July 1, 2005

Senator Kyle moved that the Senate nonconcur in House Amendment No. 10 to Senate Bill
No. 3212, as amended, which motion prevailed.

HOUSE AMENDMENT NO. 11, AS AMENDED

AMEND by deleting amendatory §3-17-102(a)(6) in Section 2 and by substituting instead the
following:

(6)(A) Except as provided in subdivision (B), a §501(c)(3) organization authorized to
conduct an annual event pursuant to the provisions of this chapter shall return all of
gross proceeds, less any amount expended pursuant to §3-17-102(a)(5)(B), to the
organization for the purposes or programs described in §3-17-103(a)(19), but, in any
event, a §501(c)(3) organization shall return at least thirty-five percent (35%}) of gross
proceeds to the organization for the purposes or programs described in §3-17-
103(a)(19).

(B) A §501(c)(3) organization that fails to return at least thirty-five percent
(35%) of gross proceeds from the annual event to the purposes or programs
described in §3-17-103(a)(19) in any year shall file notice with the secretary on a form
prescribed by the secretary. If, in the sound discretion of the secretary, the
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organization was not at fault in failing to return the required percentage, the
organization shall be allowed to file an annual event application for the next annual
event period; provided that if an organization fails to return the required percentage in
two (2) consecutive annual event periods, the organization shall be permanently
disqualified from filing annual event applications.

HOUSE AMENDMENT NO. 1 TO HOUSE AMENDMENT NO. 11

AMEND by deleting amendatory §3-17-102(a)(6) in Section 2 and by substituting instead the
following:

(B)(A) Except as provided in subdivision (B), a §501(c)}(3) organization authorized to
conduct an annual event pursuant to the provisions of this chapter shall return all of
gross proceeds, less any amount expended pursuant to §3-17-102(a)(5)(B), to the
organization for the purposes or programs described in §3-17-103(a)(19), but, in any
event, a §501(c)(3) organization shall return at least twenty-five percent (25%) of
gross proceeds to the organization for the purposes or programs described in §3-17-
103(a)(19)

(B) A §501(c)(3) organization that fails to return at least twenty-five percent
(25%) of gross proceeds from the annual event to the purposes or programs
described in §3-17-103(a)(19) in any year shal file notice with the secretary on a form
prescribed by the secretary. If, in the sound discretion of the secretary, the
organization was not at fault in failing to return the required percentage, the
organization shall be allowed to file an annual event application for the next annual
event period; provided that if an organization fails to return the required percentage in
two (2) consecutive annual event periods, the organization shall be permanently
disqualified from filing annual event applications.

Senator Kyle moved that the Senate concur in House Amendment No. 11, as amended, to
Senate Bill No. 3212, as amended, which motion prevailed by the following vote:

Ayes . . 22
Noes . . . e 7

Senators voting aye were: Atchley, Bryson, Burchett, Clabough, Cohen, Cooper, Crowe,
Crutchfield, Dixon, Fowler, Graves, Henry, Herron, Ketron, Kilby, Kyle, McNally, Person, Ramsey,
Trail, Wiliams and Mr. Speaker Wilder--22

Senators votiong no were: Beavers, Burks, Jackson, Kurita, Mcleary, Miller and
Southerland--7.

A motion to reconsider was tabled.
HOUSE AMENDMENT NO. 45

AMEND by deleting the first two (2) sentences in amendatory §3-17-112 of Section 2 and by
substituting instead the following:

The Tennessee Bureau of Investigation shall have authority to periodically inquire into the
operations of annual events to determine compliance with the provisions of this chapter and
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shall investigate, or cause to be investigated, all reported violations of the provisions of this
chapter. The bureau may assess a civil penalty against any person, or a §501(c)(3)
organization. not to exceed fifty thousand dollars ($50,000) for a violation of this chapter or
any rule or regulation adopted pursuant to the provision of this chapter.

Senator Kyle moved that the Senate nonconcur in House Amendment No. 45 to Senate Bill
No. 3212, as amended, which motion prevailed by the following vote:

Ayes . . . . Lo 17
10
Present, notvoting ... 2

Senators voting aye were: Afchley, Beavers, Bryson, Burchett, Burks, Clabough, Cohen,
Cooper, Crutchfield, Dixan, Graves, Ketron, Kilby, Kyle, McNally, Wiliams and Mr. Speaker Wilder—
17.

Senators voting no were: Crowe, Fowler, Herron, Jackson, Kurita, McLeary, Miller, Person,
Ramsey and Southerland--10.

Senators present and not voting were: Henry and Trail-2
HOUSE AMENDMENT NO. 48
AMEND by adding the following language to the end of Section 2 of the printed bill:

Section 3-17-113. (a) The secretary of state shall have the authority to establish, by
duly promulgated rules and regulations, the procedures and criteria for requiring and
obtaining criminal background checks for officers, directors, trustees and the principal
salaried executive staff officer of a § 501(c)(3) organization that has filed an annual event
application. The secretary of state may utilize the Tennessee Bureau of Investigation or the
Federal Bureau of Investigation to conduct criminal background checks.

(b) P and pay of costs with criminal checks
shall be governed by §§ 38-6-103 and 38-6-109. The § 501(c)(3) organization that has filed
an annual event application shall be responsible for payment for afl criminal backgrounds
checks required by this act. The secretary of state shall not pay for any criminal background
check required by this act

(c) Criminal background checks may include fingerprint checks against state and
federal criminal records maintained by the Tennessee Bureau of Investigation and the
Federal Bureau of Investigation.

(d) The secretary of state shall be immune from suit for declining to approve the
conducting of an annual event based upon criminal background information received
pursuant to this act.

(e) The provisions of this section shall apply to annual event applications for the
operation of annual events to be conducted on and after July 1, 2005.

AND FURTHER AMEND by deleting the following subsection from amendatory §3-17-103 in Section
2:
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(_) Ali annual event applications shall include a criminal history records check issued
by the Tennessee Bureau of Investigation for all persons who will operate the annual event
or have custody or control of any proceeds from the annual event. Such records check shall
be dated no more than six (6) months prior to the date application is made to the secretary
provided that the provisions of this subsection shall apply to annual event applications for the
operation of annual events to be conducted on and after July 1, 2005

Senator Kyle moved that the Senate nonconcur in House Amendment No. 48 to Senate Bill
No. 3212, as amended, which motion prevailed by the foliowing vote:

Ayes .. . T
Noes . . o e M

Senators voting aye were: Atchley, Burchett, Clabough, Cooper, Crowe, Crutchfield, Dixon,
Fowler, Graves, Ketron, Kilby, Kyle. McNally, Ramsey. Trail and Williams--16.

Senators voting no were: Beavers, Bryson, Burks, Henry, Herron, Jackson, Kurita, McLeary,
Miller, Person and Southerland--11

HOUSE AMENDMENT NO. 49

AMEND by inserting the language "and the Tennessee Bureau of Investigation” between the
language "used by the secretary" and the language "to defray the cost of administering” in
amendatory §3-17-103(c)(2) of Section 2.

Senator Kyle moved that the Senate nonconcur in House Amendment No. 49 to Senate Bill
No. 3212, as amended, which motion prevailed by the following vote:

Ayes. .. .. AT
Noes 1

Senators voting aye were: Atchley, Burchett, Clabough, Cohen, Cooper, Crowe, Crutchfield,
Dixon, Fowler, Graves, Ketron, Kilby, Kyle, McNally, Ramsey, Trail and Williams--17.

Senators voting no were: Beavers, Bryson, Burks, Henry, Herron, Jackson, Kurita, McLeary,
Miller, Person and Southerland--11.

HOUSE AMENDMENT NO. 50
AMEND by deleting the following language from Section 2

Section 3-17-113. (a) The secretary of state shall have the authority to estabiish, by
duly promulgated rules and regulations, the procedures and criteria for requiring and
obtaining criminal background checks for officers, directors, trustees and the principal
salaried executive staff officer of a § 501(c)(3) organization that has filed an annual event
application. The secretary of state may utilize the Tennessee Bureau of Investigation or the
Federal Bureau of Investigation to conduct criminal background checks.

(b) P and p with criminal checks
shall be governed by §§ 38- 6 103 and 38-6-109. The § 501(c)(3) organization that has filed
an annual event application shall be responsible for payment for all criminal background
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checks required by this act. The secretary of state shall not pay for any criminal background
check required by this act

(c) Criminal background checks may include fingerprint checks against state and
federal criminal records maintained by the Tennessee Bureau of Investigation and the
Federal Bureau of Investigation

(d) The secretary of state shall be immune from suit for declining to approve the
conducting of an annual event based upon criminal background information received
pursuant fo this act

(e) The provisions of this section shall apply to annual event applications for the
operation of annual events to be conducted on and after July 1, 2005.

and by substituting instead the following:

Section 3-17-113. (a) The secretary of state may establish, by duly promulgated rules
and regutations, the procedures and criteria for requiring and obtaining criminal background
checks for the following persons who will operate the annual event for a §501(c)(3)
organization that has filed an annual event application: officers, directars, trustees and the
principal salaried executive staff officer. The secretary of state may utilize the Tennessee
Bureau of Investigation or the Federal Bureau of Investigation to conduct criminal
background checks.

(b) Procedures and payments of costs associated with criminal background checks
shall be governed by §§ 38-6-103 and 38-6-109. The § 501(c)(3) organization that has filed
an annual event application shall be responsible for payment for all criminal background
checks that may be required by this section. The secretary of state shall not pay for any
criminal background check required by this section.

(c) Criminal background checks may include fingerprint checks against state and
federal criminal records maintained by the Tennessee Bureau of Investigation and the
Federal Bureau of Investigation.

(d) The secretary of state shall be immune from suit for declining to approve the
conducting of an annual event based upon criminal background information received
pursuant to this section.

(e) In the event that the secretary establishes procedures and criteria for requiring
and obtaining criminal background checks, such provisions shall only apply to annual event
applications for the operation of annual events to be conducted on and after July 1, 2005.

Senator Kyle moved that the Senate concur in House Amendment No. 50 to Senate Bill No.
3212, as amended, which motion prevailed by the following vote:

.28
0

Ayes . .
Noes . .

Senators voting aye were: Atchley, Beavers, Bryson, Burchett, Burks, Clabough, Cohen,
Cooper, Crowe, Crutchfield, Dixon, Fowler, Graves, Henry, Herron, Jackson, Ketron, Kiiby, Kurita,
Kyle, McLeary, McNally, Person, Ramsey, Southerland, Trail, Williams and Mr. Speaker Wilder--28.
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A motion to reconsider was tabled.
HOUSE AMENDMENT NO. 51
AMEND by deleting the language "No more than two (2) annual events per month" in amendatory §
3-17-102(a)}(3)(B) in Section 2 and by substituting instead the language "Only one (1} annual event

per month"

Senator Kyle moved that the Senate concur in House Amendment No. 51 to Senate Bill No.
3212, as amended, which motion prevailed by the following vote:

Ayes ..
Noes . .

25
4

Senators voting aye were: Atchley, Beavers, Bryson, Burchett, Burks, Clabough, Cooper,
Crutchfield, Dixon, Fowler, Graves, Henry, Herron, Jackson, Ketron, Kilby, Kurita, Kyle, McLeary,
McNally, Person, Ramsey, Trail, Williams and Mr. Speaker Wilder--25.

Senators voting no were: Cohen, Crowe, Miller and Southerland--4

A motion to reconsider was tabled.

CALENDAR

Senate Bill No. 560 - Trusts -- Enacts "Uniform Trust Code". Amends TCA Title 30; Title 31;
Title 32; Title 34 and Title 35.

Senator Person moved to amend as follows:
AMENDMENT NO. 1

AMEND by deleting all language foliowing the enacting clause and by substituting instead the
foliowing:

SECTION 1. Tennessee Code Annotated, Title 35 is amended by adding Sections 2
through 95 of this act as a new chapter.

SECTION 2. This act shall be known and may be cited as the "Tennessee Uniform
Trust Code"

SECTION 3. This Tennessee Uniform Trust Code applies to express trusts, charitable
or noncharitable, and trusts created pursuant to a statute, judgment, or decree that requires
the trust to be administered in the manner of an express trust.

SECTION 4. In this Tennessee Uniform Trust Code:

(1) "Action” with respect to an act of a trustee, includes a failure to act.

(2) "Beneficiary” means a person that:
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{A) has a present or future beneficial interest in a trust, vested or
contingent; or

(B) in a capacity other than that of trustee, holds a power of
appointment over trust property.

(3) "Charitable trust' means a trust, or portion of a trust, created for a
charitable purpose described in Section 27(a)

(4) "Conservator" has the same meaning as in T.C.A. §34-1-101(4)

5) "Environmental law" means a federal, state, or local law, rule, regulation,
or ordinance relating to protection of the environment

(6) "Guardian" has the same meaning as in T.CA. §34-1-101(11). The term
does not include a guardian ad litem.

(7) "Interests of the beneficiaries" means the beneficial interests provided in
the terms of the trust,

(8) "Jurisdiction" with respect to a geographic area, includes a state or
country.

(9) "Person” means an individual, corporation, business trust, estate, trust,
partnership, limited liability company, association, joint venture, government;
governmental subdivision, agency, or instrumentality: public corporation, or any other
legal or commercial entity.

(10) "Power of withdrawal" means a presently exercisable general power of
appointment other than a power exercisable only upon consent of the trustee or a
person holding an adverse interest

(11) "Property” means anything that may be the subject of ownership, whether
real or personal, legal or equitable, or any interest therein

(12) "Qualified beneficiary” means a beneficiary who, on the date the
beneficiary's qualification is determined:

(A) is a distributee or permissible distributee of trust income or
principat;

(B) would be a distributee or permissibie distributee of trust income or
principal if the interests of the distributees described in subparagraph (A)
terminated on that date; or

(C) would be a distributee or permissible distributee of trust income or
principal if the trust terminated on that date.

(13) "Revocable” as applied to a trust, means revocable by the settior without
the consent of the trustee or a person holding an adverse interest.
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(14) "Settlor means a person, including a testator, who creates, or
contributes property to, a trust. If more than one person creates or contributes
property to a frust, each person is a seftlor of the portion of the trust property
attributable to that person’s contribution except to the extent another person has the
power to revoke or withdraw that portion

(15) "Spendthrift provision" means a term of a trust which restrains both
voluntary and involuntary transfer of a beneficiary's interest

(16) "State” means a state of the United States, the District of Columbia,
Puerto Rico, the United States Virgin Islands, or any territory or insular possession
subject to the jurisdiction of the United States. The term includes an Indian tribe or
band recognized by federal law or formally acknowledged by a state.

(17) "Successors in interest” means the beneficiaries under the settior's will, if
the settlor has a will, or in the absence of an effective will provision, the settlor's heirs
at law.

(18) "Terms of a trust" means the manifestation of the seftlor's intent regarding
a trust's provisions as expressed in the trust instrument or as may be established by
other evidence that would be admissible in a judicial proceeding.

19) "Trust instrument” means an instrument executed by the settlor that
contains terms of the trust, including any amendments thereto

(20) "Trustee" includes an original, additional, and successor trustee, and a
cotrustee.

SECTION 5. (a) Subject to subsection (b), a person has knowledge of a fact if the
person:

(1) has actual knowledge of it;
(2) has received a notice or notification of it; or

(3) from all the facts and circumstances known to the person at the
time in question, has reason to know it.

(b) An organization that conducts activities through employees has notice or
knowledge of a fact involving a trust only from the time the information was received
by an employee having responsibility to act for the trust, or would have been brought
to the empl 's attention if the i on had d reasonable diligence. An
organization exercises reasonable diligence if it maintains reasonable routines for

mmunicating to the having responsibility to act for
the trust and there is reasonable compliance with the routines. Reasonable diligence
does not require an employee of the i 1 to communicate i unless
the communication is part of the individual's regular duties or the individual knows a
matter involving the trust would be materially affected by the information.
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SECTION 6. (a)} Except as otherwise provided in the terms of the trust, this
Tennessee Uniform Trust Code governs the duties and powers of a trustee, relations
among trustees, and the rights and interests of a beneficiary.

(b) The terms of a trust prevail over any provision of this Tennessee Uniform
Trust Code except

(1) the requirements for creating a trust;

(2) the duty of a trustee to act in accordance with the purposes of the
trust:

(3) the requirement that a trust and its terms be for the benefit of its
beneficiaries, and that the trust have a purpose that is lawful, not contrary to
public policy, and possible to achieve;

4) the power of the court to modify or terminate a trust under Sections
32 through 38;

(5) the effect of a spendihrift provision and the rights of certain
creditors and assignees to reach a trust as provided in Sections 40 through

(6) the power of the court under Section 52 to require, dispense with,
or modify or terminate a bond:

(7) the power of the court under Section 58(b) to adjust a trustee's
compensation specified in the terms of the trust which is unreasonably low or
high:

(8) the effect of an exculpatory term under Section 84,

(9) the rights under Sections 86 through 89 of a person other than a
trustee or beneficiary

(10) periods of limitation for commencing a judicial proceeding

{11) the power of the court to take such action and exercise such
jurisdiction as may be necessary in the interests of justice; and

(12) the subject-matter jurisdiction of the court and venue for
commencing a proceeding as provided in Sections 16 and 17

SECTION 7. The common law of trusts and principles of equity supplement this
Tennessee Uniform Trust Code, except to the extent modified by this Tennessee Uniform
Trust Code or another statute of this state.

SECTION 8. The meaning and effect of the terms of a trust are determined by:

(1) the law of the jurisdiction designated in the terms unless the designation of

that jurisdiction's law is contrary to a strong public policy of the jurisdiction having the
most significant relationship to the matter at issue; or
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(2) in the absence of a controlling designation in the terms of the trust, the law
of the jurisdiction having the most significant relationship to the matter at issue.

SECTION 9. (a) Without precluding other means for establishing a sufficient
connection with the designated jurisdiction, terms of a trust designating the principal
place of administration are valid and controlling if

(1) a trustee's principal place of business is located in or a trustee is a
resident of the designated jurisdiction; or

(2) all or part of the administration occurs in the designated jurisdiction

(0) A trustee is under a continuing duty to administer the trust at a place
appropriate to its purposes, its administration, and the interests of the beneficiaries

(c) Without precluding the right of the court to order, approve, or disapprove a
transfer, the trustee, in furtherance of the duty prescribed by subsection (b), may
transfer the trust's principal place of administration to another state or to a jurisdiction
outside of the United States.

(d) The trustee shall notify the qualified beneficiaries of a proposed transfer of
a trust's principal place of administration not less than 60 days before initiating the
transfer. The notice of proposed transfer must include:

(1) the name of the jurisdiction to which the principal place of
administration is to be transferred;

(2) the address and telephone number at the new location at which the
trustee can be contacted;

(3) an explanation of the reasons for the proposed transfer;
(4) the date on which the proposed transfer is anticipated to occur; and

(5) the date, not less than 60 days after the giving of the notice, by
which the qualified beneficiary must notify the trustee of an objection to the
proposed transfer.

(e) The authority of a trustee under this section to transfer a trust's principal
place of administration terminates if a majority of those qualified beneficiaries
described in Section 4(12) notify the trustee of an objection to the proposed transfer
on or before the date specified in the notice.

(f) In connection with a transfer of the trust's principal place of administration,
the trustee may transfer some or all of the trust property to a successor trustee
designated in the terms of the trust or appointed pursuant to Section 54.

SECTION 10. (a) Notice to a person under this Tennessee Uniform Trust Code or the
sending of a document to a person under this Tennessee Uniform Trust Code must
be accomplished in a manner reasonably suitable under the circumstances and likely
to result in receipt of the notice or document. Permissible methods of notice or for
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sending a document include first-class mail, personal delivery, delivery to the
person's last known place of residence or place of business, or a properly directed
electronic message

(b) Notice otherwise required under this Tennessee Uniform Trust Code or a
document otherwise required to be sent under this Tennessee Uniform Trust Code
need not be provided to a person whose identity or location is unknown to and not
reasonably ascertainable by the trustee.

(c) Notice under this Tennessee Uniform Trust Code or the sending of a
document under this Tennessee Uniform Trust Code may be waived by the person to
be notified or sent the document.

(d) Notice of a judicial proceeding must be given as provided in the applicable
rules of civil procedure.

SECTION 11. (a) A charitabl expressly designated to receive
distributions under the terms of a charitable trust or a person appointed to enforce a
trust created for the care of an animal or another noncharitable purpose as provided
in Section 30 or 31 has the rights of a qualified beneficiary under this Tennessee
Uniform Trust Code.

(b) The attorney general of this state has the rights of a qualified beneficiary
with respect to a charitable trust having its principal place of administration in this
state.

SECTION 12. (a) For purposes of this section, “interested persons” means persons
whose consent would be required in order to achieve a binding settlement were the
settlement to be approved by the court

(b) Except as otherwise provided in subsection {(c), interested persons may
enter into a binding nonjudicial settlement agreement with respect to any matter
involving a trust

(c) A nonjudicial setflement agreement is valid only to the extent it does not
violate a material purpose of the trust and includes terms and conditions that could be
properly approved by the court under this Tennessee Uniform Trust Code or other
applicable law.

(d) Matters that may be resolved by a nonjudicial settlement agreement
include, but are not limited to:

(1) the interpretation or construction of the terms of the trust;
(2) the approval of a trustee's report or accounting;

(3) direction to a trustee to refrain from performing a particular act or
the grant to a trustee of any necessary or desirable power;

(4) the resignation or appointment of a trustee and the determination of
a trustee's compensation;
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(5) transfer of a trust's principal place of administration;
(6) liability of a trustee for an action relating to the trust;
(7) the extent or waiver of bond of a trustee;

(8) the governing law of the trust; and

(9) the criteria for distribution to a beneficiary where the trustee is
given discretion.

(e) Any interested person may request the court to approve a nonjudicial
settlement agreement, to determine whether the representation as provided in
Sections 18 through 22 was adequate, and to determine whether the agreement
contains terms and conditions the court could have properly approved.

SECTION 13. The rules of construction that apply in this state to the interpretation of
and disposition of property by will also apply as appropriate to the interpretation of the terms
of a trust and the disposition of the trust property.

SECTION 14. (a) The court may intervene in the administration of a trust to the extent
its jurisdiction is invoked by an interested person or as provided by faw.

(b) A trust is not subject to continuing judicial supervision unless ordered by
the court.

() A judicial proceeding involving a trust may relate to any matter involving
the trust's administration, including a request for instructions and an action to declare
rights.

SECTION 15. (a) By accepting the trusteeship of a trust having its principal place of
administration in this state or by moving the principal place of administration to this
state, the trustee submits personally to the jurisdiction of the courts of this state
regarding any matter involving the trust.

(b) With respect to their interests in the trust, the beneficiaries of a trust having
its principal place of administration in this state are subject to the jurisdiction of the
courts of this state regarding any matter involving the trust. By accepting a distribution
from such a trust, the recipient submits personally to the jurisdiction of the courts of
this state regarding any matter involving the trust.

(c) This section does not preclude other methods of obtaining jurisdiction over
a trustee, beneficiary, or other person receiving property from the trust.

SECTION 16. (a) The chancery court and other courts having probate jurisdiction
have exclusive jurisdiction of proceedings in this state brought by a trustee or
beneficiary concerning the administration of a trust

(b) The chancery court and other courts having probate jurisdiction has

concurrent jurisdiction with other courts of this state of other proceedings involving a
trust.
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SECTION 17. (a) Except as otherwise provided in subsection (b), venue for a judicial
proceeding involving a trust is in the county of this state in which the trust's principal
place of administration is or will be located and, if the trust is created by will and the
estate is not yet closed, in the county in which the decedent's estate is being
administered

(b) If a trust has no trustee, venue for a judicial proceeding for the
appointment of a trustee is in a county of this state in which a beneficiary resides, in a
county in which any trust property is located, and if the trust is created by wil, in the
county in which the decedent's estate was or is being administered.

SECTION 18. (a) Notice to a person who may represent and bind another person
under this chapter has the same effect as if notice were given directly to the other
person.

(b) The consent of a person who may represent and bind another person
under this chapter is binding on the person represented unless the person
represented objects to the representation before the consent would otherwise have
become effective.

(c) Except as otherwise provided in Sections 33 and 48, a person who under
this chapter may represent a settlor who lacks capacity may receive notice and give a
binding consent on the settlor's behaif

SECTION 19. To the extent there is no conflict of interest between the holder of a
general testamentary power of appointment and the persons represented with respect to the
particular question or dispute, the holder may represent and bind persons whose interests,
as permissible appointees, takers in default. or otherwise, are subject to the power.

SECTION 20. To the extent there is no conflict of interest between the representative
and the person represented or among those being represented with respect to a particular
question or dispute

(1) a conservator may represent and bind the estate that the conservator
controls;

(2) a guardian may represent and bind the ward if a conservator of the ward's
estate has not been appointed;

(3) an agent having authority to act with respect to the particular question or
dispute may represent and bind the principal;

(4) a trustee may represent and bind the beneficiaries of the trust;

(5) a personal representative of a decedent's estate may represent and bind
persons interested in the estate;

(6) a parent may represent and bind the parent's minor or unborn child if a
guardian for the child has not been appointed.
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{7} a person designated by the settior to represent the beneficiaries of the
trust may represent and bind such beneficiaries; and

(8) a person designated by the beneficiaries of the trust to represent them
may represent and bind such beneficiaries.

SECTION 21. Uniless otherwise rept , a minor, or unborn
individual, or a person whose identity or location is unknown and not reasonably
ascertainable, may be represented by and bound by another having a substantially identical
interest with respect to the particular question or dispute, but only to the extent there is no
conflict of interest between the representative and the person represented.

SECTION 22. (a) If the court determines that an interest is not represented under this

chaper, or that the otherwise available representation might be inadequate, the court

may appoint a representative to receive notice, give consent, and otherwise

represent, bind, and act on behalf of a minor, incapacitated, or unborn individual, or a

person whose identity or location is unknown. A representative may be appointed to

represent several persons o interests.

(b) A representative may act on behalf of the individual represented with
respect to any matter arising under this Tennessee Uniform Trust Code. whether or
not a judicial proceeding concerning the trust is pending.

(c) In making decisions, a representative may consider general benefit
accruing to the living members of the individual's family.

SECTION 23. A trust may be created by:

the transfer of property to another person as trustee during the settlor's
lifetime or by will or other disposition taking effect upon the settlor's death

(2) the declaration by the owner of property that the owner holds identifiable
property as trustee;

(3) the exercise of a power of appointment in favor of a trustee; or
(4) a court pursuant to its statutory or equitable powers
SECTION 24. (a) A trust is created only if:
(1) the settlor has capacity to create a trust;
(2) the settlor indicates an intention to create the trust;
(3) the trust has a definite beneficiary or is:
(A) a charitable trust;
(B) a trust for the care of an animal. as provided in Section 30:

or
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(C} a trust for a noncharitable purpose, as provided in Section
31;
(4) the trustee has duties to perform; and
(5) the same person is not the sole trustee and sole beneficiary

(b) A beneficiary is definite if the beneficiary can be ascertained now or in the
future, subject to any applicable rule against perpetuities.

(c) A power in a trustee to select a beneficiary from an indefinite class is valid.
If the power is not exercised within a reasonable time, the power fails and the
property subject to the power passes to the persons who would have taken the
property had the power not been conferred

SECTION 25. A trust not created by will is validly created if its creation complies with
the law of the jurisdiction in which the trust instrument was executed, or the law of the
jurisdiction in which, at the time of creation:

(1) the settlor was domiciled, had a place of abode, or was a national;
(2) a trustee was domiciled or had a place of business; or
(3) any trust property was located

SECTION 26. A trust may be created only to the extent its purposes are lawful, not
contrary to public policy, and possible to achieve. A trust and its terms must be for the benefit
of its beneficiaries.

SECTION 27. (a) A charitable trust may be created for the relief of poverty, the
advancement of education or religion. the promotion of health, govermental or
municipal purposes, or other purposes the achievement of which is beneficial to the
community.

(b) If the terms of a charitable trust do not indicate a particular charitable
purpose or beneficiary, the court may select one or more charitable purposes or
beneficiaries. The selection must be consistent with the settlor's intention to the
extent it can be ascertained.

(c) The settlor of a charitable trust, among others, may maintain a proceeding
to enforce the trust.

SECTION 28. A trust is void to the extent its creation was induced by fraud, duress,
or undue influence

SECTION 29. Except as required by a statute other than this Tennessee Uniform

Trust Code, a trust need not be evidenced by a trust instrument, but the creation of an oral
trust and its terms may be established only by clear and convincing evidence.
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SECTION 30. (a) A trust may be created to provide for the care of an animal alive
during the seftlor's lifetime. The trust terminates upon the death of the animal or, if the
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trust was created to provide for the care of more than one animal alive during the
settlor's lifetime, upon the death of the last surviving animal. The trust may not be
enforced for more than twenty-one (21) years.

(b) A trust authorized by this section may be enforced by a person appointed
in the terms of the trust or, if no person is so appointed, by & person appointed by the
court. A person having an interest in the welfare of the animal may request the court
to appoint a person to enforce the trust or to remove a person appointed.

(c) Property of a trust authorized by this section may be applied only to its
intended use, except to the extent the court determines that the value of the trust
property exceeds the amount required for the intended use. Except as otherwise
provided in the terms of the trust, property not required for the intended use must be
distributed to the settlor, if then living, otherwise to the settlor's successors in interest.

SECTION 31. Except as otherwise provided in Section 30 or by another statute, the
foliowing rules apply:

(1) A trust may be created for a noncharitable purpose without a definite or
definitely ascertainable beneficiary or for a noncharitable but otherwise valid purpose
to be selected by the trustee. The trust may not be enforced for more than 21 years.

(2) A trust authorized by this section may be enforced by a person appointed
in the terms of the trust or, if no person is so appointed, by a person appointed by the
court

(3) Property of a trust authorized by this section may be applied only to its
intended use, except to the extent the court determines that the value of the trust
property exceeds the amount required for the intended use. Except as otherwise
provided in the terms of the trust, property not required for the intended use must be
distributed to the settlor, if then living, otherwise to the settior's successors in interest.

SECTION 32. (a) In addition to the methods of termination prescribed by Sections 33
through 36, a trust terminates to the extent the trust is revoked or expires pursuant to
its terms, no purpose of the trust remains to be achieved, or the purposes of the trust
have become unlawful, contrary to public policy. or impossible to achieve

(b) A proceeding to approve or P! a proposed i or
termination under Sections 33 through 38, or trust combination or division under
Section 39, may be commenced by a trustee or beneficiary. The settlor of a charitable
trust may maintain a proceeding to modify the trust under Section 35.

(c) Nothing in this section or the Tennessee Uniform Trust Code is intended to
create or imply a duty for a trustee to make or seek approval of a madification,
termination, combination or division, and a trustee is not liable for not making or
seeking approval of a modification, termination, combination or division.

(d) No 1, termination, 1 or division may be made
pursuant to Sections 33 through 39 that:
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(1) Results in the trust not qualifying for the federal or state marital or
charitable income, gift, estate or inheritance tax deduction if the trust would
qualify but for the modification, termination, combination or division;

(2) Results in the trust being subject to the federal or state generation-
skipping transfer tax if the trust would not be subject to the generation-
skipping transfer tax but for the modification, termination, combination or
division; or

3) Results in an overall increase in federal or state estate, inheritance,
gift or generation-skipping transfer taxes.

SECTION 33. (a) During the settlor's lifetime, a noncharitable irrevocable trust may
be madified or terminated by the trustee upon consent of all beneficiaries, even if the
modification or termination is inconsistent with a material purpose of the trust if the
settlor does not object to the proposed modification or termination. Nothing herein
shall be construed to preclude the trustee from obtaining court approval of the
medification or termination. The trustee shall notify the settlor of the proposed
modification or termination not less than sixty (60) days before initiating the
r or 1. The notice of r tion or termination must include:

(1) an explanation of the reasons for the proposed modification or
termination;

(2) the date on which the proposed medification or termination is
anticipated to occur; and

(3) the date, not less than sixty (60) days after the giving of the notice,
by which the settlor must notify the trustee of an objection to the proposed
modification or termination

(b) Following the settior’s death, a noncharitable irevocable trust may be
terminated upon consent of all of the beneficiaries if the court concludes that
continuance of the trust is not necessary to achieve any material purpose of the trust.
A noncharitable irrevocable trust may be modified upon consent of all of the
beneficiaries if the court concludes that modification is not inconsistent with a materia
purpose of the trust.

(c) Upon termination of a trust under subsection (a) or (b), the trustee shall
distribute the trust property as agreed by the beneficiaries

(d) If not all of the beneficiaries consent to a proposed modification or
termination of the trust under (a) or (b), the Y or
may be approved by the court if the court is satisfied that

(1) if all of the beneficiaries had consented, the trust could have been
medified or terminated under this section; and

(2) the interests of a beneficiary who does not consent will be
adequately protected
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(e) Solely for purposes of this section, the term "noncharitable irrevocable
trust" refers to a trust that is not revocable by the settlor with respect to which:

(1) No federal or state income, gift, estate or inheritance tax charitable
deduction was allowed upon transfers to the trust; and

) the value of all interests in the trust owned by charitable
organizations does not exceed five percent (5%) of the value of the trust

SECTION 34. (a) The court may modify the administrative or dispositive terms of a
trust or terminate the trust if, because of circumstances not anticipated by the settlor,
modification or termination will further the purposes of the trust. To the extent
practicable, the modification must be made in accordance with the settlor's probable
intention.

(b) The court may modify the administrative terms of a trust if continuation of
the trust on its existing terms would be impracticable or wasteful or impair the trust's
administration.

(c) Upen termination of a trust under this section. the trustee shall distribute
the trust property in a manner consistent with the purposes of the trust.

SECTION 35. (a) Except as otherwise provided in subsection (b), if a particular
charitable purpose becomes unlawful, impracticable, impossible to achieve, or
wasteful

(1) the trust does not fail, in whole or in part;

(2) the trust property does not revert to the seftlor or the settior's
successors in interest; and

(3) the court may apply cy pres to modify or terminate the trust by
directing that the trust property be applied or distributed, in whole or in part, in
a manner consistent with the settlor's charitable purposes.

(b) A provision in the terms of a charitable trust that would result in distribution
of the trust property to a noncharitable beneficiary prevails over the power of the court
under subsection (a) to apply cy pres to madify or terminate the trust only if, when the
provision takes effect:

(1) the trust property is to revert to the settlor and the settlor is still
living; or

(2) fewer than 21 years have elapsed since the date of the trust's
creation.

SECTION 36. (a) After notice to the qualified beneficiaries, the trustee of a trust
consisting of trust property having a total value less than $100,000 may terminate the
trust if the trustee concludes that the value of the trust property is insufficient to justify
the cost of administration
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{b} The court may modify or terminate a trust or remove the trustee and
appoint a different trustee if it determines that the value of the trust property is
insufficient to justify the cost of administration

(c) Upon the termination of a trust under this section, the trustee shall
distribute the trust property to or for the benefit of the beneficiaries, in such shares as
the trustee (or the court if a court proceeding) determines, after taking into account
the interests of income and remainder beneficiaries so as to conform as nearly as
possible to the intention of the settior, but a trust that qualified for the marital
deduction for tax purposes shall only be distributed to the spouse of the settlor for
whom the trust was created

(d) This section does not apply to an easement for conservation or
preservation

(e) This section shali not limit the right of a trustee, acting alone, to terminate a
trustin ce with provisions of the governing instrument,

SECTION 37. The court may reform the terms of a trust, even if unambiguous, to
conform the terms to the settlor's intention if it is proved by clear and convincing evidence
that both the seftlor's intent and the terms of the trust were affected by a mistake of fact or
law, whether in expression or inducement.

SECTION 38. To achieve the settlor's tax objectives, the court may modify the terms
of a trust in a manner that is not contrary to the settlor's probable intention. The court may
provide that the modification has retroactive effect.

SECTION 38. After notice to the qualified beneficiaries, a trustee may combine two
or more trusts into a single trust or divide a trust into two or more separate trusts, if the result
does not impair rights of any beneficiary or adversely affect the achievement of the purposes
of the trust.

SECTION 40. To the extent a bensficiary's interest is not protected by a spendihrift
provision, the court may authorize a creditor or assignee of the beneficiary to reach the
beneficiary's interest by attachment of present or future distributions to or for the benefit of
the beneficiary or other means. The court may limit the award to such relief as is appropriate
under the circumstances.

SECTION 41. {a} A spendthrift provision is valid only if it restrains both voluntary and
involuntary transfer of a beneficiary's interest

(b) A term of a trust providing that the interest of a beneficiary is held subject
to a "spendthrift trust" or words of similar import, is sufficient to restrain both
voluntary and involuntary transfer of the beneficiary's interest.

(c) A beneficiary may not transfer an interest in a trust in violation of a valid
spendthrift provision and a creditor or assignee of the beneficiary may not reach the
interest or a distribution by the trustee before its receipt by the beneficiary.

SECTION 42. A spendthrift provision is unenforceable against a claim of this state to
the extent a statute of this state so provides.
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SECTION 43. {a) Whether or not a trust contains a spendthrift provision, a creditor of
a beneficiary may not compel a distribution that is subject to the trustee's discretion,
even if

(1) the discretion is expressed in the form of a standard of distribution;

(2) the trustee has abused the discretion.

(b) This section does not limit the right of a beneficiary to maintain a judicial
proceeding against a trustee for an abuse of discretion or failure to comply with a
standard for distribution.

SECTION 44. (a) Whether or not the terms of & trust contain a spendifift provision,
the following rules apply

(1) During the lifetime of the settlor, the property of a revocable trust is
subject to claims of the settlor's creditors.

(2) With respect to an irrevocable trust, a creditor or assignee of the
settlor may reach the maximum amount that can be distributed to or for the
settior's benefit. If a trust has more than one settlor, the amount the creditor or
assignee of a particular settlor may reach may not exceed the settlor's interest
in the portion of the trust attributable to that settior's contribution.

(3) After the death of a settlor, and subject to the settlor's right to direct
the source from which liabilities will be paid, the property of a trust that was
revocable immediately preceding the settlor's death is subject to claims of the
settlor's creditors, costs of administration of the settior's estate, the expenses
of the settlor's funeral and disposal of remains.

(b) For purposes of this section during the period a power of withdrawal may
be exercised or upon the lapse, release, or waiver of the power, the holder is treated
as the settlor of the trust only to the extent the value of the property affected by the
lapse, release, or waiver exceeds the greater of the amount specified in Section
2041(b)(2) or 2514(e) of the Intemal Revenue Code of 1986, or Section 2503(b) of
the Internal Revenue Code of 1986, in each case as in effect on the effective date of
this Tennessee Uniform Trust Code, or as later amended.

SECTION 45. Whether or not a trust contains a spendthrift provision, a creditor or
assignee of a beneficiary may reach a mandatory distribution of income or principal
including a distribution upon termination of the trust, if the trustee has not made the
distribution to the beneficiary within a reasonable time after the designated distribution date.

SECTION 46. Trust property is not subject to personal obligations of the trustee,
even if the trustee becomes insolvent or bankrupt.

SECTION 47. The capacity required to create, amend, revoke, or add property to a

revocable trust, or to direct the actions of the trustee of a revocable trust, is the same as that
required to make a will
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SECTION 48. (a) Unless the terms of a trust expressly provide that the trust is
irrevocable, the settlor may revoke or amend the trust. This subsection does not apply
to a trust created under an instrument executed before the effective date of this
Tennessee Uniform Trust Code.

(b) If a revocable trust is created or funded by more than one settlor:

(1) to the extent the trust consists of community property, the trust may
be revoked by either spouse acting alone but may be amended only by joint
action of both spouses:

(2) to the extent the trust consists of property other than community
property, each settlor may revoke or amend the trust with regard to the portion
of the trust property attributable to that settlor's contribution; and

(3) at the death of one settlor, each surviving settlor shall have the
right to revoke the trust as to that surviving settior's portion of the trust as
determined by the type of property in accordance with (b)(1) and (b)(2).

(c) The settlor may revoke or amend a revocable trust:

(1) by substantial compliance with a method provided in the terms of
the trust; or

if the terms of the trust do not provide a method or the method
provided in the terms is not expressly made exclusive, by:

(A) a later will or codicil that expressly refers to the trust or
specifically devises property that would otherwise have passed
according to the terms of the trust; or

(B) any other method manifesting clear and convincing
evidence of the settlor's intent.

(d) Upon revocation of a revocable trust, the trustee shall deliver the trust
property as the settlor directs. However, with respect to community property under
(b)(1) of this section, the trustee shall deliver the property one-half to each spouse
unless the governing instrument specifically states otherwise.

(e) A settior's powers with respect to , amendment, or di of
trust property may be exercised by an agent under a power of attorney only to the
extent expressly authorized by the terms of the trust or the power

(f) A conservator of the seftler or, if no conservator has been appointed, a
guardian of the settior may exercise a settlor's powers with respect to revocation,
amendment, or distribution of trust property only if the trust instrument specifically
grants to the conservator or guardian the power to revoke or amend the trust or
distribute trust property

(9) A trustee who does not know that a trust has been revoked or amended is
not liable to the settlor or settior's successors in interest for distributions made and
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other actions taken on the assumption that the trust had not been amended or
revoked.

SECTION 49. (a) While a trust is revocable and the settlor has capacity to revoke the
trust, rights of the beneficiaries are subject to the control of, and the duties of the
trustee are owed exclusively to, the seitlor.

(b) If a revocable trust has more than one settlor, the duties of the trustee are
owed to all of the settlors having capacity to revoke the trust

(c) During the period the power may be exercised, the holder of a power of
withdrawal has the rights of a settlor of a revocable trust under this section to the
extent of the property subject to the power.

SECTION 50. (a) A person may commence a judicial proceeding to contest the
validity of a trust that was revocable immediately preceding the settior's death within
the earlier of:

(1) two years after the settlor's death; or

(2) 120 days after the trustee sent the person a copy of the trust
instrument and a notice informing the person of the trust's existence, of the
trustee's name and address, and of the time allowed for commencing a
proceeding

(b) Upon the death of the settlor of a trust that was revocable immediately
preceding the settlor's death, the trustee may proceed to distribute the trust property
in accordance with the terms of the trust. The trustee is subject to liability for doing so
if:

the trustee knows of a pending judicial proceeding contesting the
validity of the trust; or

(2) a potential contestant has notified the trustee of a possible judicial
proceeding to contest the trust and a judicial proceeding is commenced within
60 days after the contestant sent the notification.

(c) A beneficiary of a trust that is determined by a court proceeding to be
invalid is liable to return to the court any distribution received for proper distribution. If
the beneficiary refuses to retum the distribution after being ordered by the court, the
beneficiary shall be liable for ali costs incurred for recovery of the distribution

SECTION 51. (a) Except as otherwise provided in subsection (c), a person
designated as trustee accepts the trusteeship:

(1) by substantially complying with a method of acceptance provided in
the terms of the trust; or
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2) if the terms of the trust do not provide a method or the method
provided in the terms is not expressly made exclusive, by accepting delivery of
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the trust property, exercising powers or performing duties as trustee, or
otherwise indicating acceptance of the trusteeship.

(b) A person designated as trustee who has not yet accepted the trusteeship
may reject the trusteeship. A designated trustee who does not accept the trusteeship
within a reasonable time after knowing of the designation and the assets comprising
the trust is deemed to have rejected the trusteeship.

(c) A person designated as trustee, without accepting the trusteeship, may:

(1) act to preserve the trust property if, within a reasonable time after
acting, the person sends a rejection of the trusteeship to the settlor or, if the
settlor is dead or lacks capacity, fo a qualified beneficiary; and

(2) inspect or investigate trust property to determine potential liability
under environmental or other law or for any other purpose.

SECTION 52. (a} A trustee shall give bond to secure performance of the trustee's
duties only if the court finds that a bond is needed to protect the interests of the
beneficiaries or is required by the terms of the trust and the court has not dispensed
with the requirement

(b) The court may specify the amount of a bond, its liabilities, and whether
sureties are necessary. The courl may modify or terminate a bond at any time.

(c) A state or national bank, savings institution, or trust company authorized to
exercise fiduciary powers and regulated by the office of the comptroller of the
currency, office of thrift supervision, the Department of Financial Institutions or
equivalent state banking supervisors need not give bond, even if required by the
terms of the trust.

SECTION 53. (a) Cotrustees who are unable to reach a unanimous decision may act
by majority decision.

(b) If a vacancy occurs in a cotrusteeship, the remaining cotrustees may act
for the trust

(c) A cotrustee must participate in the performance of a trustee's function
unless the cotrustee is unavailable to perform the function because of absence,
illness, disqualification under other law, or other temporary incapacity or the cotrustee
has properly delegated the performance of the function to another trustee.

(d) If a cotrustee is unavailable to perform duties because of absence, iliness,
disqualification under other law, or other temporary incapacity, and prompt action is
necessary fo achieve the purposes of the trust or to avoid injury to the trust property,
the remaining cotrustee or a majority of the remaining cotrustees may act for the trust.

(e) A trustee may not delegate to a cotrustee the performance of a function

the settior reasonably expected the trusiees to perform jointly. Unless a delegation
was irrevocable, a trustee may revoke a delegation previously made.

2972



MONDAY, MARCH 29, 2004 -- 75TH LEGISLATIVE DAY

(f) Except as otherwise provided in subsection (g), a trustee who does not join
in an action of another trustee is not liable for the action

(g) Each trustee shall exercise reasonable care to:

(1) prevent a cotrustee from committing a serious breach of trust; and
(2) compel a cotrustee to redress a serious breach of trust.

(h) A dissenting trustee who joins in an action at the direction of the majority of
the trustees and who notified any cotrustee of the dissent at or before the time of the
action is not liable for the action unless the action is a serious breach of trust.
SECTION 54. (a) A vacancy in a trusteeship occurs if:

(1) a person designated as trustee rejects the trusteeship;

(2) a person designated as trustee cannot be identified or does not
exist;

(3) a trustee resigns
(4) a trustee is disqualified or removed;
(5) a trustee dies; or
(6) a conservator is appointed for an individual serving as trustee
(b) If one or more cotrustees remain in office, a vacancy in a trusteeship need
not be filled. A vacancy in a trusteeship must be filled if the trust has no remaining

trustee.

(c) A vacancy in a trusteeship of a noncharitable trust that is required to be
filled must be filled in the following order of priority:

(1) by a person designated in the terms of the trust to act as successor
trustee;

(2) by a person appointed by unanimous agreement of the qualified
beneficiaries; or

(3) by a person appointed by the court

(d) A vacancy in a trusteeship of a charitable trust that is required to be filled
must be filled in the following order of priority:

(1) by a person designated in the terms of the trust to act as successor
trustee;

(2) by a person selected by the charitable organizations expressly

designated to receive distributions under the terms of the trust if the attorney
general concurs in the selection; or
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(3) by a person appointed by the court.

(e) Whether or not a vacancy in a trusteeship exists or is required to be filied,
the court may appoint an additional trustee or special fiduciary whenever the court
considers the app n ary for the admini of the trust

SECTION 55. (a) A trustee may resign:

(1) upon at least 30 days' notice to the qualified beneficiaries, the
settlor, if living, and all cotrustees; or

(2) with the approval of the court.

(b) In approving a resignation, the court may issue orders and impose
conditions reasonably necessary for the protection of the trust property

(c) Any liability of a resigning trustee or of any sureties on the trustee's bond
for acts or omissions of the trustee is not discharged or affected by the trustee's
resignation

SECTION 56. (a) The settlor, a cotrustee, or a qualified beneficiary may request the
court to remove a trustee, or a trustee may be removed by the court on its own
initiative.

(b) The court may remove a trustee if:
(1) the trustee has committed a serious breach of trust

2) lack of cooperation among cotrustees substantially impairs the
administration of the trust;

(3) because of unfitness, unwillingness, or persistent failure of the
trustee to administer the trust effectively, the court determines that removal of
the trustee best serves the interests of the beneficiaries; or

(4) there has been a substantial change of circumstances or removal is
requested by all of the qualified beneficiaries, the court finds that removal of
the trustee best serves the interests of all of the beneficiaries and is not
inconsistent with a material purpose of the trust, and a suitable cotrustee or
successor trustee is available.

(c) Pending a final decision on a request to remove a trustee, or in fieu of or in
addition to removing a trustee, the court may order such appropriate relief under
Section 77(b) as may be necessary to protect the trust property or the interests of the
beneficiaries.

SECTION 57. (a) Unless a cotrustee remains in office or the court otherwise orders,
and until the trust property is defivered to a successor trustee or other person entitied
to it, a trustee who has resigned or been removed has the duties of a trustee and the
powers necessary to protect the trust property.
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(b) A trustee who has resigned or been removed shall proceed expeditiously
to deliver the trust property within the trustee's possession to the colrustee, successor
trustee. or other person entitled to it

SECTION 58. () If the terms of a trust do not specify the trustee's compensation, and
if the settlor, if living, otherwise a majority of the qualified beneficiaries as defined in
Section 4(12}(A), have not otherwise agreed, a trustee is entitled to compensation
that is reasonable under the circumstances.

(b) If the terms of a trust specify the trustee's compensation, the trustee is
entitled to be compensated as specified, but the court may aliow more or less
compensation if:

1) the duties of the trustee are substantially different from those
contemplated when the trust was created; or

(2) the compensation specified by the terms of the trust would be
unreasonably low or high.

(c) Factors for the court to consider in deciding upon a trustee's compensation
shall include the size of the trust, the nature and number of the assets, the income
produced, the time and responsibility required, the expertise required, any
management or sale of real property or closely held business interests, any
involvement in litigation to protect trust property, and other relevant factors.

(d) Subject to the court's authority as provided in subsection (b), the fees set
forth in the published fee schedule of a corporate trustee shall be presumed to be
reasonable, uniess otherwise provided by the terms of the trust

SECTION 59. (a) A trustee is entitled to be reimbursed out of the trust property, with
interest as appropriate, for:

(1) expenses that were properly incurred in the administration of the
trust; and

(2) fo the extent necessary to prevent unjust enrichment of ihe trust,
expenses that were not properly incurred in the administration of the trust

(b) An advance, either by the trustee or by a person named in Section
51(c)(1), of money for the protection of the trust gives rise to a lien against trust
property to secure reimbursement with reasonable interest

SECTION 60. (a) Upon acceptance of a trusteeship, the trustee shall administer the
trust untii such time as the trust terminates or a successor trustee is appointed and all
assets are delivered in good faith, in accordance with its terms and purposes and the
interests of the . and in accordance with this Tenn Uniform Trust
Code.
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(b) A trustee shall administer the trust as a prudent person would, by
considering the purposes, terms, distributional requirements, and other circumstances
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of the trust. In satisfying this standard, the trustee shall exercise reasonable care,
skill and caution

SECTION 61. (a) A trustee shall administer the trust solely in the interests of the
beneficiaries.

(b) Subject to the rights of persons dealing with or assisting the trustee as
provided in Section 88 or as may otherwise be allowed under Tennessee law, a sale,
encumbrance, of other transaction involving the investment or management of trust
property entered into by the trustee for the trustee's own personal account or which is
otherwise affected by a conflict between the trustee's fiduciary and personal interests
is voidable by a beneficiary affected by the transaction unless:

(1) the transaction was authorized by the terms of the trust
(2) the transaction was approved by the court;

(3) the beneficiary did not commence a judicial proceeding within the
time aliowed by Section 81

the beneficiary consented to the trustee's conduct, ratified the
transaction, or released the trustee in compliance with Section 85; or

(5) the transaction involves a contract entered into or claim acquired by
the trustee before the person became or contemplated becoming trustee.

(c) A sale, encumbrance, or other transaction involving the investment or
management of trust property is presumed to be affected by a conflict between
personal and fiduciary interests of the trustee if it is entered into by the trustee with:

(1) the trustee's spouse;
(2) the trustee's descendants, siblings, parents, or their spouses;
(3) an agent or attorney of the trustee; or

(4) a corporation or other person or enterprise in which the trustee, or
a person that owns a significant interest in the trustee, has an interest that
might affect the trustee's best judgment.

(d) A transaction between a trustee and a beneficiary that does not concern
trust property but that occurs during the existence of the trust or while the trustee
retains significant influence over the beneficiary and from which the trustee obtains
an advantage is voidable by the beneficiary unless the trustee establishes that the
transaction was fair to the beneficiary.

(e) A transaction not concerning trust property in which the trustee engages in
the trustee's individual capacity involves a conflict between personal and fiduciary
interests of the trustee if the transaction concerns an opportunity properly belonging
to the trust
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{f} An investment by a trustee in securities of an investment company or
investment trust to which the trustee, or its affiliate, provides services in a capacity
other than as trustee is not presumed to be affected by a conflict between personal
and fiduciary interests of the trustee if the investment complies with the prudent
investor rule of T.C.A. §§35-14-101 et seq. The trustee may be compensated by the
investment company or investment trust for providing those services out of fees
charged to the trust if the trustee at least annually notifies the persons entitled under
Section 71 to receive a copy of the trustee's annual report of the rate and method by
which the compensation was determined.

(g) In voting shares of stock or in exercising powers of control over similar
interests in other forms of enterprise, the trustee shall act in the best interests of the
beneficiaries. If the trust is the sole owner of a corporation or other form of enterprise,
the trustee shall elect or appoint directors or other managers who will manage the
corporation or enterprise in the best interests of the beneficiaries

(h) This section does not preclude the following transactions, if fair to the
beneficiaries:

(1) an agreement between a trustee and a beneficiary relating to the
appointment or compensation of the trustee;

(2) payment of reasonable compensation to the trustee;

(3) a transaction between a trust and another trust, decedent's estate,
or conservatorship of which the trustee is a fiduciary or in which a beneficiary
has an interest;

(4) a deposit of trust money in a regulated financial-service institution
operated by the trustee; or

(5) an advance by the trustee of money for the protection of the trust.

(i} The court may appoint a special fiduciary to make a decision with respect to
any proposed transaction that might violate this section if entered into by the trustee

SECTION 62. If a trust has two or more beneficiaries, the trustee shall act impartially
in investing. managing, and distributing the trust property, giving due regard to the
beneficiaries' respective interests.

SECTION 63. In administering a trust, the trustee may incur only costs that are
reasonable in relation to the trust property, the purposes of the trust, and the skills of the
trustee.

SECTION 64. A trustee who has special skifls or expertise, or is named trustee in
reliance upon the trustee's representation that the trustee has special skills or expertise, shall
use those special skills or expertise.

SECTION 65. (a) A trustee may delegate duties and powers that a prudent trustee of

comparable skills could properly delegate under the circumstances. The trustee shall
exercise reasonable care, skill, and caution in:
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(1) selecting an agent,

(2) establishing the scope and terms of the delegation, consistent with
the purposes and terms of the trust; and

(3) periodically reviewing the agent's actions in order to monitor the
agent's performance and compliance with the terms of the delegation

(b) In performing a delegated function, an agent owes a duty to the trust to
exercise reasonable care to comply with the terms of the delegation

(c) A trustee who complies with subsection (a) is not liable to the beneficiaries
for any act performed or omitted pursuant to written directions or to the trust for an
action of the agent to whom the function was delegated

(d) By accepting a delegation of powers or duties from the trustee of a trust
that is subject to the law of this state, an agent submits to the jurisdiction of the courts
of this state.

SECTION 66. (a) While a trust is revocable, the trustee may follow a direction of the
settlor that is contrary to the terms of the trust or contrary to the normal practice of the
trustee in regard to the action requested.

(b) If the terms of a trust confer upon a person other than the settlor of a
revocable trust power to direct certain actions of the trustee, the trustee shall act in
accordance with an exercise of the power.

(c) The terms of a trust may confer upon a trustee or other person a power to
direct the modification or termination of the trust.

(d) A person, other than a beneficiary, who holds a power to direct is
presumptively a fiduciary who, as such, is required to act in good faith with regard to
the purposes of the trust and the interests of the beneficiaries. The holder of a power
to direct is liable for any loss that results from breach of a fiduciary duty.

(e) In so following the directions under this section, the trustee is protected
from liability as provided in T.C.A. §§35-3-122 and 123

SECTION 67. A trustee shall take reasonable steps to take control of and protect the
trust property.

SECTION 88. (a) A trustee shall keep adequate records of the administration of the
trust.

(b) A trustee shall keep trust property separate from the trustee's own
property
(c) Except as otherwise provided in subsection (d), a trustee shall cause the

trust property to be designated so that the interest of the trust, to the extent feasible,
appears in records maintained by a party other than a trustee or beneficiary.
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(d) If the trustee maintains records clearly indicating the respective interests,
a trustee may invest as a whole the property of two or more separate trusts.

SECTION 69. (a) A trustee shall take reasonable steps to enforce claims of the trust
and to defend claims against the trust.

(b) A trustee may abandon or assign any claim that it believes is unreasonable
to enforce to one or more of the beneficiaries of the trust holding the claim.

SECTION 70. A trustee shall take reasonable steps to compel a former trustee or
other person to deliver trust property to the trustee, and to redress a breach of trust known to
the trustee to have been committed by a former trustee. No successor trustee appointed
after the examination of the accounts of a trustee or the waiver of the examination by the
beneficiaries shall be responsible for the acts and omissions of the prior trustee.

SECTION 71. {a) A trustee shall keep the qualified beneficiaries of the trust
reasonably informed about the administration of the trust and of the material facts
necessary for them to protect their interests. Unless unreasonable under the
circumstances, a trustee shall promptly respond to a beneficiary's request for
information related to the administration of the trust.

(b) Unless the settlor directs otherwise in a writing delivered to the trustee, the
trustee of an irrevocable or non-grantor trust within sixty (60) days after the
acceptance and funding of a trust (excluding nominal funding for the trust to have
corpus or the depositing of insurance policies on the life of a living person) shall notify
each current income beneficiary and each vested ultimate beneficiary of a remainder
interest that the trust has been established.

(1) The required notice shall

(A) be sent by first class mail or personal delivery: and

(B) consist of either a complete copy of the document
establishing the trust together with the trustee's name, address and
telephone number or an abstract of the trust, whichever the trustee, in
the trustee's absolute discretion, may choose.
(2) The abstract shafl contain:

(A) The name, address and telephone number of each trustee;
and

(B) If for a current income beneficiary:
(i) The number of other current income beneficiaries;

(i) Whether distributions of income are required or
discretionary

{iliy Whether distributions of principal are permitted and,
if so, for what purpose or purposes;
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{iv} An estimate of the value of the trust at the date of
the notice from which distributions may be made; and

(v) An estimate of the income that may be distributable
to the beneficiary; and

(C) If for a remainder beneficiary:
(i) The number of other remainder beneficiaries;

(i) An estimate of the value of the trust at the date of
the notice; and

(i) The conditions which must be met before the
beneficiary's share is distributable.

(c) Upon the termination of an interest of any one (1) or more of the current
income beneficiaries, the trustee shall similarly notify the income beneficiaries who
are takers of the terminated interest of their interest by sending or delivering them the
notice required in subsection (b).

(d) A beneficiary may waive the right to a trustee's report or other information
otherwise required to be furnished under this section. A beneficiary, with respect to
future reports and other information, may withdraw a waiver previously given.

SECTION 72. {a) Notwithstanding the breadth of discretion granted to a trustee in the
terms of the frust, including the use of such terms as “absolute", "sole", or
"uncontrolled", the trustee shall exercise a discretionary power in good faith and in
accordance with the terms and purposes of the trust and the interests of the
beneficiaries.

(b) Subject to subsection (d), and unless the terms of the trust expressly
indicate that a rule in this subsection does not apply:

(1) a person other than a settlor who is a beneficiary and trustee of a
trust that confers on the trustee a power to make discretionary distributions to
or for the trustee's personal benefit may exercise the power only in
accordance with an ascertainable standard relating to the trustee's individual
health, education, support, or maintenance within the meaning of Section
2041(b)(1)(A) or 2514(c)(1) of the Internal Revenue Code of 1986, as in effect
on the effective date of this Tennessee Uniform Trust Code, or as later
amended; and

(2) a trustee may not exercise a power to make discretionary
distributions to satisfy a legal obligation of support that the trustee personally
owes another person

(c) A power whose exercise is limited or prohibited by subsection (b) may be
exercised by a majority of the remaining trustees whose exercise of the power is not
so limited or prohibited. If the power of all trustees is so limited or prohibited, the court
may appoint a special fiduciary with authority to exercise the power.
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(d) Subsection (b) does not apply to:

1) a power held by the settlor's spouse who is the trustee of a trust for
which a marital deduction, as defined in Section 2056(b)(5) or 2523(e) of the
Internal Revenue Code of 1986, as in effect on the effective date of this
Tennessee Uniform Trust Code, or as later amended, was previously allowed;

(2) any trust during any period that the trust may be revoked or
amended by its settlor: o

(3) a trust if contributions to the trust qualify for the annual exclusion
under Section 2503(c) of the Internal Revenue Code of 1986, as in effect on
the effective date of this Tennessee Uniform Trust Code, or as later amended.

SECTION 73. (a) A trustee, without authorization by the court, may exercise:

(1) powers conferred by the terms of the trust; and

(2) except as limited by the terms of the trust:

(A) all powers over the trust property which an unmarried
competent owner has over individually owned property;

{B) any other powers appropriate to achieve the proper
investment, management, and distribution of the trust property; and

(C) any other powers conferred by this Tennessee Uniform
Trust Code.

(b) The exercise of a power is subject to the fiduciary duties prescribed by this
chapter.
SECTION 74. {(a) Any references contained in a will or trust incorporating by
reference the powers enumerated in T.C.A. §35-50-110 as they relate to a trustee will
incorporate by reference the powers contained in this section

(b) Unless the terms of the instrument expressly provide otherwise and
without limiting the authority conferred by Section 73, a trustee may.

(1) collect trust property and accept or reject additions to the trust
property from a settlor or any other person;

(2) acquire o sell property, for cash or on credit, at public or private
sale;

(3) exchange, partition, or otherwise change the character of trust
property;

(4) depostt trust money in an account in a regulated financial-service
institution
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(5) borrow money, with or without security, and mortgage or pledge
trust property for a period within or extending beyond the duration of the trust;

(6) with respect to an interest in a proprietorship, partnership, limited
liability company, business trust, corporation, or other form of business or
enterprise, continue the business or other enterprise and take any action that
may be taken by shareholders, members, or property owners, including
merging, dissolving, or otherwise changing the form of business organization
or contributing additional capital;

(7) with respect to stocks or other securities, exercise the rights of an
absolute owner, including the right to:

(A) vote, or give proxies to vote, with or without power of
substitution, or enter into or continue a vctmg trust agreemem

(B) hold a security in the name of a nominee or in other form
without disclosure of the trust so that title may pass by delivery;

(C) pay calls, assessments, and other sums chargeable or
accruing against the securities, and sell or exercise stock subscription
or conversion rights; and

(D) deposit the securities with a depositary or other regulated
financial-service institution:

(8) with respect to an interest in real property, construct, or make
ordinary or extraordinary repairs to, to, or improvements in.
buildings or other structures, demolish improvements, raze existing or erect
new party walls or buildings, subdivide or develop land, dedicate land to public
use or grant public or private easements, and make or vacate plats and adjust
boundaries;

(9) enter into a lease for any purpose as lessor or lessee, including a
lease or other arrangement for exploration and removal of natural resources,
with or without the option to purchase or renew, for a period within or
extending beyond the duration of the trust;

(10) grant an option involving a sale, lease, or other disposition of trust
property or acquire an option for the acquisition of property, including an
option exercisable beyond the duration of the trust, and exercise an option so
acquired:

(11) insure the property of the trust against damage or loss and insure
the trustee, the trustee's agents, and beneficiaries against liability arising from
the administration of the trust;

(12) abandon or decline to administer property of no value or of
insufficient value to justify its coliection or continued administration

(13) with respect to possible liability for violation of environmental law.
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(A} inspect or investigate property the trustee holds or has
been asked to hold, or property owned or operated by an organization
in which the trustee holds or has been asked to hold an interest, for the
purpose of determining the application of environmental law with
respect to the property;

take action fo prevent, abate, or otherwise remedy any
actual or potential violation of any environmental law affecting property
held directly or indirectly by the trustee, whether taken before or after
the assertion of a claim or the initiation of governmental enforcement;

(C) decline to accept property into trust or disclaim any power
with respect to property that is or may be burdened with liability for
violation of environmental law;

{D} compromise claims against the trust which may be asserted
for an alleged violation of environmental law: and

(E) pay the expense of any inspection, review, abatement, or
remedial action to comply with environmental law:

(14) pay or contest any claim, settle a claim by or against the trust, and
release, in whole or in part, a claim belonging to the trust;

(15) pay taxes, assessments, compensation of the trustee and of
employees and agents of the trust, and other expenses incurred in the
administration of the trust,

(16) exercise elections with respect to federal, state, and local taxes;

(17) select a mode of payment under any employee benefit or
retirement plan, annuity, or life insurance payable fo the trustee, exercise
rights thereunder, including exercise of the right to indemnification for
expenses and against liabilities, and take appropriate action to coflect the
proceeds;

(18) make loans out of trust property, including loans to a beneficiary
on terms and conditions the trustee considers to be fair and reasonable under
the circumstances, and the trustee has a lien on future distributions for
repayment of those loans;

(19) pledge trust property to guarantee loans made by others to the
beneficiary;

(20) appoint a trustee to act in another jurisdiction with respect to trust
property located in the other jurisdiction, confer upon the appointed trustee all
of the powers and duties of the appointing trustee, require that the appointed
trustee furnish security, and remove any trustee so appointed;

2984



MONDAY, MARCH 29, 2004 -- 75TH LEGISLATIVE DAY

{21} pay an amount distributable to a beneficiary who is under a legal
disability or who the trustee reasonably believes is incapacitated, by paying it
directly to the beneficiary or applying it for the beneficiary's benefit, or by:

{A) paying it to the beneficiary's conservator or, if the
beneficiary does not have a conservator, the beneficiary's guardian:

(B) paying it to the beneficiary's custodian under the Uniform
Transfers to Minors Act and, for that purpose, creating a custodianship
or custodial trust;

(C} if the trustee does not know of a conservator, guardian,
custodian, or custodial trustee, paying it to an adult relative or other
person having legal or physical care or custody of the beneficiary, to
be expended on the beneficiary's behalf, or

(D) managing it as a separate fund on the beneficiary's behalf,
subject to the beneficiary's continuing right to withdraw the distribution;

(22) on distribution of trust property or the division or termination of a
trust, make distributions in divided or undivided interests, allocate particular
assets in proportionate or disproportionate shares, value the trust property for
those purposes, and adjust for resulting differences in valuation and basis for
income tax purposes;

(23) resolve a dispute conceming the interpretation of the trust or its
administration by mediation, arbitration, or other procedure for alternative
dispute resolution;

(24) prosecute or defend an action, claim, or judicial proceeding in any
jurisdiction to protect trust property and the trustee in the performance of the
trustee's duties;

(25) sign and deliver contracts and other instruments that are useful to
achieve or facilitate the exercise of the trustee's powers;

(26) on termination of the trust, exercise the powers appropriate to
wind up the administration of the trust and distribute the trust property to the
persons entitled to it: and

(27) Unless the terms of the instrument expressly provide otherwise

(A) A trustee who has authority, under the terms of a
testamentary instrument or irrevocable inter vivos trust agreement, to
invade the principal of a trust to make distributions to, or for the benefit
of, one or more proper objects of the exercise of the power, may
instead exercise such authority by appointing all or part of the principal
of the trust in favor of a trustee of a trust under an instrument other
than that under which the power to invade is created or under the
same instrument, provided, however, that the exercise of such
authority
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{1) does not reduce any fixed income interest of
any income beneficiary of the trust; and

{2) is in favor of the proper objects of the exercise of the
power.

(B) The exercise of the power to invade the principal of the trust
under subsection {A) of this section shali be by an instrument in
writing, signed and acknowledged by the trustee and filed with the
records of the trust.

{C) The exercise of the power to invade principal of the trust
under subsection (A} of this section shall not extend the permissible
period of the rule against perpetuities that applies to the trust

(D) The provisions of this section shall not be construed to
abridge the right of any trustee who has a power of invasion to appoint
property in further trust that arises under any other statute or under
common law.

SECTION 75. (a) Upon termination or partial termination of a trust. the trustee may
send to the beneficiaries a proposal for distribution. The right of any beneficiary to
object fo the proposed disti if the beneficiary does not notify the
trustee of an objection within 30 days after the proposal was sent but only if the
proposal informed the beneficiary of the right to object and of the time allowed for
objection. For the purpose of determining the date a proposed distribution was sent,
where exact confirmation is unavailable, it can be assumed it was received five (5)
days after the date of mailing.

(b) Upon the occurrence of an event terminating or partially terminating a trust,
the trustee shall proceed expeditiously to distribute the trust property to the persons
entitled to it, subject to the right of the trustee to retain a reasonable reserve for the
payment of debts, expenses, and taxes.

(c) A release by a beneficiary of a trustee from liability for breach of trust is
invalid to the extent.

(1) it was induced by improper conduct of the trustee; or

the beneficiary, at the time of the release, did not know of the
beneficiary's rights or of the material facts relating to the breach

SECTION 76. The provisions of T.C.A. §§35-14-101 et seq., as amended from time
to time, are incorporated herein by reference.

SECTION 77. (a) A violation by a trustee of a duty the trustee owes to a beneficiary is
a breach of trust.

(b) To remedy a breach of trust that has occurred or may occur, the court
may:

2986



MONDAY, MARCH 29, 2004 -- 75TH LEGISLATIVE DAY

loss or

(1) compel the trustee to perform the trustee's duties;
(2) enjoin the trustee from committing a breach of trust

3) compel the trustee to redress a breach of trust by paying money.
restoring property. or other means;

(4) order a trustee to account;

(5) appoint a special fiduciary to take possession of the trust property
and administer the trust,

(6) suspend the trustee;
(7) remove the trustee as provided in Section 56
(8) reduce or deny compensation to the trustee;

(9) subject to Section 88, void an act of the trustee, impose a lien or a
constructive trust on trust property, or trace trust property wrongfully disposed
of and recover the property of its proceeds; or

(10) order any other appropriate relief whether provided elsewhere in
this Tennessee Uniform Trust Code, available at common law or under equity
principles.

SECTION 78. (a) Except as otherwise provided in T.C.A. §35-3-117(h), (i), (i) and (k)
with regard to Investment of Trust Funds or elsewhere in this Tennessee Uniform
Trust Code, a trustee who commits a breach of trust is liable to the beneficiaries
affected for the greater of

(1) the amount required to restore the value of the trust property and
trust distributions to what they would have been had the breach not occurred;

(2) the profit the trustee made by reason of the breach

(b) Except as otherwise provided in this subsection, if more than one trustee is
liable to the beneficiaries for a breach of trust, a trustee is entitled to contribution from
the other trustee or trustees. A trustee is not entitled to contribution if the trustee was
substantially more at fault than another trustee or if the trustee committed the breach
of trust in bad faith or with reckless indifference to the purposes of the trust or the
interests of the beneficiaries. A trustee who received a benefit from the breach of trust
is not entitled to contribution from another trustee to the extent of the benefit received.

SECTION 79. Absent a breach of trust, a trustee is not liable to a beneficiary for a
depreciation in the value of trust property or for not having made a profit.

SECTION 80. (a) In a judicial proceeding involving the administration of a trust, the
court, as justice and equity may require, may award costs and expenses, including
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reasonable attorney's fees, to any party, to be paid by another party or from the trust
that is the subject of the controversy.

(b) In a non-judicial proceeding involving the administration of a trust, the
trustee may pay fees, other reasonable costs and expenses from the trust assets
where all of the parties to the proceeding agree in writing.

(c) In a mediation or arbitration involving the of a
trust, the mediator or arbitrator may award fees, other reasonable costs and
expenses against the assets of the trust

SECTION 81. {a) A beneficiary may not commence a proceeding against a trustee for
breach of trust more than one year after the date the beneficiary or a representative
of the beneficiary was sent a report that adequately disclosed facts indicating the
existence of a potential claim for breach of trust.

(b) A report adequately discloses facts indicating the existence of a potential
claim for breach of trust if it provides sufficient information so that the beneficiary or
the beneficiary's representative knows of the potential claim or has sufficient
information to be presumed to know of it, or to be put on netice to inquire into its
existence.

(c) If subsection (a) does not apply, a judicial proceeding by a beneficiary
against a trustee for breach of trust must be commenced within three years after the
first to occur of:

(1) the removal, resignation, or death of the trustee;
(2) the termination of the beneficiary's interest in the trust; or
(3) the termination of the trust
SECTION 82. A trustee who acts in reasonable reliance on the terms of the trust as
expressed in the trust instrument is not liable to a beneficiary for a breach of trust to the
extent the breach resulted from the reliance.
SECTION 83. If the happening of an event, including marriage, divorce, performance
of educational requirements, or death, affects the administration or distribution of a trust, a
trustee who has exercised reasonable care to ascertain the happening of the event is not

liable for a loss resulting from the trustee's lack of knowledge

SECTION 84. (a) A provision of a trust refieving a trustee of liability for breach of trust
is unenforceable to the extent that it:

(1) relieves the trustee of liability for breach of trust committed in bad
faith or with reckless indifference to the purposes of the trust or the interests of
the beneficiaries; or

(2) was inserted as the result of an abuse by the trustee of a fiduciary
or confidential relationship to the settlor.
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{b} An exculpatory term drafted or caused to be drafted by the trustee is
invalid as an abuse of a fiduciary or confidential relationship unless the trustee proves
that the exculpatory term is fair under the circumstances and that its existence and
contents were adequately communicated to the settior.

SECTION 85. A trustee is not liable to a beneficiary for breach of trust if the
beneficiary consented in writing to the conduct or transaction constituting the breach,
released the trustee from liability for the breach, or ratified the transaction constituting the
breach, unless:

(1) the consent, release, or ratification of the beneficiary was induced by
improper conduct of the trustee; or

(2) at the time of the consent, release, or ratification, the beneficiary did not
know of the beneficiary's rights or of the material facts relating to the breach

SECTION 886. (a) Except as otherwise provided in the contract, a trustee is not
personally liable on a contract properly entered into in the trustee's fiduciary capacity
in the course of administering the trust if the trustee in the contract disclosed the
fiduciary capacity.

(b) A trustee is personally liable for torts commited in the course of
administering a trust, or for obligations arising from ownership or control of trust
property, including liability for violation of environmental law, only if the trustee is
personally at fault.

(c) A claim based on a contract entered into by a trustee in the trustee's
fiduciary capacity. on an obligation arising from ownership or control of trust property,
or on a tort committed in the course of administering a trust, may be asserted in a
judicial proceeding against the trustee in the trustee's fiduciary capacity, whether or
not the trustee is personally fiable for the claim

SECTION 87. (a) Except as otherwise provided in subsection {c) or unless personal
liability is imposed in the contract, a trustee who holds an interest as a general
partner in a general or limited partnership is not personally liable on a contract
entered into by the partnership after the trust's acquisition of the interest if the
fiduciary capacity was disclosed in the contract or in a statement previously filed
pursuant to the Uniform Partnership Act or Uniform Limited Partnership Act

(b) Except as otherwise provided in subsection (c), a trustee who holds an
interest as a general partner is not personally liable for torts commitied by the
partnership or for obligations arising from ownership or contro! of the interest unless
the trustee is personally at fauit.

(c) The immunity provided by this section does not apply if an interest in the
partnership is held by the trustee in a capacity other than that of trustee or is held by
the trustee's spouse or one or more of the trustee's descendants, siblings, or parents,
or the spouse of any of them
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{d) If the trustee of a revocable trust holds an interest as a general partner,
the settlor is personally fiable for contracts and other obligations of the partnership as
if the settlor were a general partner.

SECTION 88. (a) A person other than a beneficiary who in "good faith” (See definition
at T.CA. §47-1-201(19)) assists a trustee, or who in "good faith" and for value deals
with a trustee, without knowledge that the trustee is exceeding or improperly
exercising the trustee's powers is protected from liability as if the trustee properly
exercised the power.

(b) A person other than a beneficiary who in "good faith” deals with a trustee is
not required to inquire into the extent of the trustee's powers or the propriety of their
exercise

(c) A person who in "good faith" delivers assets to a trustee need not ensure
their proper application.

(d) A person other than a beneficiary who in "good faith" assists a former
trustee, or who in "good faith" and for value deals with a former trustee, without
that has terminated is protected from liability as if the

at the
former frustee were stilf a trustee.

(e) Comparable protective provisions of other laws (See T.C.A. §§47-8-101
through 47-8-408) relating to commercial 1s or transfer of urities by
fiduciaries prevail over the protection provided by this section

SECTION 88. (a) Instead of furnishing a copy of the trust instrument to any person to
evidence the existence and validity of the frust, the trustee may furnish to such
person a certification of trust in the form of a sworn declaration, signed by the trustee
or trustees having signatory authority as identified in subdivision (5) and shall contain
the following:

1) An affirmation of the current existence of the trust and the date on
which the trust came into existence;

(2) The identity of the settlor or settlors, the currently acting trustee or
trustees, and the named successor trustee or trustees of the frust or a
statement that no successor is named;

(3) The administrative and/or managerial powers of the trustee;

(4) The revocability or irrevocability of the trust and the identity of any
person holding a power to revoke the trust;

(5) When there are muttiple trustees or multiple successor trustees, the
signature authority of the trustees indicating whether all or less than all of the
currently acting trustees are required to sign in order to exercise various
powers of the trustee

(6) Where there are successor ftrustees designated, a statement
detailing the for their succession or a that a third party
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may rely on the authority of one (1) or more successors without proof of their
successiol

(7) The trust's identification number, whether a social security or an
employer identification number, but only if the trust's identification number is
essential to the transaction for which the request for the trust document was
made;

(8) The manner in which trust assets should properly be tilled; and

(9) A statement that, to the best of the trustee's knowledge, the trust
has not been revoked, modified or amended in any manner that would cause
the representations contained in the certification of trust to be incorrect.

(b) The certification of trust shall not be required to contain the dispositive
provisions of the trust that set forth the distribution of the trust estate

(c) The trustee offering the certification of trust may provide copies of all or
any part of the trust document and amendments, if any. Nothing in this section is
intended to require or imply an obligation to provide dispositive provisions of the trust
or a copy of the entire trust document and amendments.

(d) A person who acts in reliance on a certification of trust without actual
knowledge that the representations contained therein are incorrect is not liable to any
person for so acting. A person who does not have actual knowledge that the facts
contained in the certification of trust are incorrect may assume without inquiry the
existence of the facts contained in the certification of trust. Actual knowledge shall
not be inferred solely from the fact that a copy of all or part of the trust instrument is
held by the person relying on the trust certification. Nothing contained herein shall
limit the rights of the beneficiaries of the trust against the trustee. Any person relying
on the certification of trust shall be indemnified from the assets of the trust to the
extent of the share of the trust attributable to the beneficiary or beneficiaries bringing
any action against the person for any costs, damage, attorney fees or other expenses
incurred in defending any action against the person arising for the transaction to
which a certification of trust refated.

(e) A person's failure to request a certification of trust does not affect the
protections provided that person in this section. No inference that the person has not
acted in good faith or that the person was negligent may be drawn from the failure of
the person fo request a certification of trust. Nothing in this section is intended to
create an implication that a person is liable for acting in reliance on a certification of
trust under circumstances where the requirements of this section are not satisfied.

(f) Nothing in this section shall be construed to require a third party, when
presented with a trust certificate, to enter into a contract with a trustee relating to trust
assets or obligations, or to preciude a third party from demanding as a precondition to
any contract that the trustee provide additional information in order to clarify any
ambiguities or inconsistencies in the trust certificate.

(g) This section does not limit the right of a person to obtain a copy of the trust
instrument in a judicial proceeding concerning the trust
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SECTION 90. In applying and construing this Uniform Act, consideration must be
given to the need to promote uniformity of the law with respect to its subject matter among
states that enact it.

SECTION 91. The provisions of this Tennessee Uniform Trust Code governing the
legal effect, validity, or enforceability of electronic records or electronic signatures. and of
contracts formed or performed with the use of such records or signatures, conform to the
requirements of Section 102 of the Electronic Signatures in Global and National Commerce
Act (15 U.S.C. Section 7002) and supersede, modify, and limit the requirements of the
Electronic Signatures in Global and National Commerce Act.

SECTION 92. If any provision of this Tennessee Uniform Trust Code or its
application to any person or circumstances is held invalid, the invalidity does not affect other
provisions or applications of this Tennessee Uniform Trust Code which can be given effect
without the invalid provision or application, and to this end the provisions of this Tennessee
Uniform Trust Code are severable.

SECTION 93. This Uniform Tennessee Trust Code takes effect on July 1, 2004.

SECTION 94. (a) Except as otherwise provided in this Tennessee Uniform Trust
Code, on the effective date of this Tennessee Uniform Trust Code:

(1) this Tennessee Uniform Trust Code applies to all trusts created
before, on, or after its effective date;

(2) this Tennessee Uniform Trust Code applies to all judicial
proceedings concerning trusts commenced on or after its effective date;

(3) this Tennessee Uniform Trust Code applies to judicial proceedings
concerning trusts commenced before its effective date unless the court finds
that application of a particular provision of this Tennessee Uniform Trust Code
would substantially interfere with the effective conduct of the judicial
proceedings or prejudice the rights of the parties, in which case the particular
provision of this Tennessee Uniform Trust Code does not apply and the
superseded law applies.

(4) any rule of construction or presumption provided in this Tennessee
Uniform Trust Code applies to trust instruments executed before the effective
date of the Tennessee Uniform Trust Code uniess there is a clear indication of
a contrary intent in the terms of the trust; and

(5) an act done before the effective date of the Tennessee Uniform
Trust Code is not affected by this Tennessee Uniform Trust Code

(b) If a right is acquired, extinguished, or barred upon the expiration of a
prescribed period that has commenced to run under any other statute before the
effective date of the Tennessee Uniform Trust Code, that statute continues to apply to
the right even if it has been repealed or superseded
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SECTION 85. The Tennessee Code Commission is requested to publish in the
Tennessee Code Annotated the revised official comments that are filed with the executive
secretary of the Tennessee Code Commission within 30 days of the enactment of this act

SECTION 96. Tennessee Code Annotated, Section 26-4-101, is amended by deleting

the section in its entirety and by substituting instead the following:

26-4-101. Grounds for complaint on unsatisfied execution -~ Discovery. The
creditor whose execution has been returned unsatisfied, in whole or in part, may
proceed in the court granting the judgment, or may file a complaint in a court of
general jurisdiction against the defendant in the execution and any other person, to
compel the discovery of any property, including stocks, choses in action or money
due such defendant, or the defendant's interest in property held in a trust for the
defendant, except when the trust is exempt from the claims of the defendant's
creditors under Sections 40 through 46 of the Tennessee Uniform Trust Code.

SECTION 97. Tennessee Code Annotated, Sections 35-1-101 through 35-1-110, 35-
1-112 through 35-1-114 and 35-1-122, are amended by deleting them in their entirety and

Sections 35-1-111 and 35-1-121 are appropriately renumbered.

SECTION 98. Tennessee Code Annotated, Section 35-13-104,
deleting the section in its entirety

SECTION 99. Tennessee Code Annotated, Section 35-13-106
deleting the section in its entirety.

SECTION 100. Tennessee Code Annotated, Section 35-50-116,
deleting the section in its entirety.

SECTION 101. Tennessee Code Annotated, Section 35-50-117,
deleting the section in its entirety.

SECTION 102. Tennessee Code Annotated, Section 35-50-118,
deleting the section in its entirety.

SECTION 103. Tennessee Code Annotated, Section 35-50-119,
deleting the section in its entirety

SECTION 104. Tennessee Code Annotated, Section 35-50-125,
deleting the section in its entirety.

SECTION 105. Tennessee Code Annotated. Section 35-50-126,
deleting the section in its entirety.

SECTION 106. Tennessee Code Annotated, Section 35-50-114,
deleting subsection (c}) in its entirety and substituting instead the following

is amended by

s

is

is

is

is

is

is

is

amended

amended

amended

amended

amended

amended

amended

amended

by

(¢) As used in this section, "fiduciary" whether singular or plural, is construed
to mean the one (1) or more personal representatives (whether male, female or

corporate) of a testamentary estate.
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SECTION 107. This act shall take effect July 1, 2004, the public weifare requiring it.
On motion, Amendment No. 1 was adopted.

Thereupon, Senate Bill No. 560, as amended, passed its third and final consideration by the
following vote:

Ayes 29
Noes . . o o 0

Senators voting aye were: Atchley, Beavers, Bryson, Burchett, Burks, Clabough, Cohen,
Cooper, Crowe, Crutchfield, Dixon, Fowler, Graves, Harper. Henry, Herron, Jackson, Ketron, Kilby
Kurita, McLeary, McNally, Miller, Person, Ramsey, Southerland, Trail, Williams and Mr. Speaker
Wilder--29.

A motion to reconsider was tabled.

Senate Bill No. 2299 — Loan Companies and Short Term Lenders — Clarifies procedure for
police seizure of pawned items that have been stolen and the return of those items to their legal
owner. Amends TCA Section 45-6-213

Senator Person moved to amend as follows:

AMENDMENT NO. 1

AMEND by deleting in its entirety subsection (b)(1)(B) of Section 1 and by substituting instead the
following:

(B) Within thirty (30) days from the date of the hearing unless a petition for show
cause why the property should be further detained is filed by the district attorney general and
five (5) days notice of such hearing is given to the rightful owner. The court may grant or
refuse to retain such property upon such terms and conditions as are adjudged to be proper.

On motion, Amendment No. 1 was adopted.

Thereupon, Senate Bill No. 2299, as amended, passed its third and final consideration by
the following vote:

Ayes . . . ... 30
Noes . . o .o 0

Senators voting aye were: Atchley, Beavers, Bryson, Burchett, Burks, Clabough, Cohen,
Cooper, Crowe, Crutchfield, Dixon, Fowler, Graves, Harper, Henry, Herron, Jackson, Ketron, Kilby.
Kurita, Kyle, McLeary, McNally, Miiler, Person, Ramsey, Southerland, Trail, Williams and Mr.
Speaker Wilder-30.

A motion to reconsider was tabled.
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MOTION

On motion of Senator Miller, his name was added as sponsor of House Joint Resolutions
Nos. 993 and 1004,

On motion of Senator Cooper, his name was added as sponsor of House Joint Resolution
No. 1007,

On motion of Senators Graves, Burks, Crutchfield, Williams, Crowe, Burchett, Ford, Ramsey
and Atchley, their names were added as sponsors of Senate Bill No. 2089.

On motion of Senator Kurita, her name was added as sponsor of Senate Bills Nos. 34 and
3340.

On motion of Mr. Speaker Wilder, his name was added as sponsor of Senate Bills Nos.
3360 and 3361

On motion of Senator Graves, her name was added as sponsor of Senate Bill No. 2894;
and House Joint Resolutions Nos. 1016 and 1017.

On motion of Senator Dixon, his name was added as sponsor of Senate Bills Nos. 3401
and 3418,

On motion of Senator Herron, his name was added as sponsor of Senate Bill No. 2218.

On motion of Senator Atchley, his name was added as sponsor of House Joint Resolutions
Nos. 999 and 1000

On motion of Senator Beavers, her name was added as sponsor of Senate Bill No. 2661;
and Senate Joint Resolutions Nos. 873, 874 and 875

On motion of Senator Bryson, his name was added as sponsor of House Joint Resolution
No. 1000.

On motion of Senator Cooper, his name was removed as sponsor of Senate Bill No. 3296.

On motion of Senator Kurita, her name was added as prime sponsor of Senate Bill No.
3296.

On motion of Senators Cohen, McNally and Cooper, their names were added as sponsors of
House Joint Resolution No. 1003

On mation of Senator Burchett, his name was added as sponsor of House Joint
Resolutions Nos. 999 and 1000,

On motion of Senator Trail, his name was added as sponsor of Senate Bill No. 560.
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On motion of Senator Ketron, his name was added as sponsor of House Joint Resolution
No. 1000.

On motion of Senator Burks, her name was added as sponsor of Senate Bills Nos. 1161,
2205, 2299 and 3354.

On motion of Senator McNally, his name was added as sponsor of House Joint Resolution
No. 999; and Senate Bills Nos. 1161 and 1884.

On motion of Senator MclLeary, his name was added as sponsor of Senate Joint
Resolution No. 877

ENGROSSED BILLS
March 29, 2004

MR. SPEAKER: Your Chief Engrossing Clerk begs leave to report that we have carefully
examined Senate Joint Resolutions Nos. 873, 874, 875, 876, 877 and 878; and find same correctly
engrossed and ready for transmission to the House.

PATRICK W. MERKEL,
Chief Engrossing Clerk.

ENGROSSED BILLS
March 29, 2004

MR. SPEAKER: Your Chief Engrossing Clerk begs leave to report that we have carefully
examined Senate Bills Nos. 560, 2299, 2598, 2663, 2716, 3354 and 3381; and find same correctly
engrossed and ready for transmission to the House.

PATRICK W. MERKEL,
Chief Engrossing Clerk.

MESSAGE FROM THE HOUSE
March 29, 2004

MR. SPEAKER: | am directed to transmit to the Senate, House Bills Nos. 857, 2063, 2212,
2214, 2581, 2678, 3097, 3098, 3440, 3570 and 3581, passed by the House.

BURNEY T. DURHAM,
Chief Clerk.

MESSAGE FROM THE HOUSE
March 29, 2004

MR. SPEAKER: | am directed to transmit to the Senate, House Joint Resolutions Nos. 839,
982 and 1032; adopted, for the Senate's action.

BURNEY T. DURHAM,
Chief Clerk.
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MESSAGE FROM THE HOUSE
March 29, 2004

MR. SPEAKER: | am directed to return to the Senate, Senate Bills Nos. 1998 and 3361,
substituted for House Bills on same subjects and passed by the House.

BURNEY T. DURHAM,
Chief Clerk.

MESSAGE FROM THE HOUSE
March 29, 2004

MR. SPEAKER: | am directed to return to the Senate, Senate Bills Nos. 2183 and 3411,
substituted for House Bills on same subjects and passed by the House.

BURNEY T. DURHAM,
Chief Clerk.

MESSAGE FROM THE HOUSE
March 29, 2004

MR. SPEAKER: | am directed to return to the Senate, Senate Bills Nos. 2746, 3378 and
3401; substituted for House Bills on same subjects and passed by the House

BURNEY T. DURHAM,
Chief Clerk.

MESSAGE FROM THE HOUSE
March 29, 2004

MR. SPEAKER: | am directed to return to the Senate. Senate Bill No. 2259, substituted for
House Bill on same subject and passed by the House.

BURNEY T. DURHAM,

Chief Clerk.

MESSAGE FROM THE HOUSE
March 29, 2004

MR. SPEAKER: | am directed to return to the Senate, Senate Joint Resolutions Nos. 866,

867, 868, 870 and 871; concurred in by the House.
BURNEY T. DURHAM,
Chief Clerk.

ENROLLED BILLS
March 29, 2004

MR. SPEAKER: Your Chief Engrossing Clerk begs leave to report that we have carefully
compared Senate Bills Nos. 127, 2400, 2469, 2485, 3383 and 3414; and find same correctly
enrolled and ready for the signatures of the Speakers.

PATRICK W. MERKEL,
Chief Engrossing Clerk
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ENROLLED BILLS
March 30, 2004

MR. SPEAKER: Your Chief Engrossing Clerk begs leave to report that we have carefully
compared Senate Joint Resolutions Nos. 868, 867, 868, 870 and 871; and find same correctly
enrolled and ready for the signatures of the Speakers.

PATRICK W. MERKEL,
Chief Engrossing Clerk.

ENROLLED BILLS
March 30. 2004

MR. SPEAKER: Your Chief Engrossing Clerk begs leave to report that we have carefully
compared Senate Resolutions Nos. 141, 142 and 143; and find same correctly enrolled and ready
for the signature of the Speaker.

PATRICK W. MERKEL,
Chief Engrossing Clerk.
SIGNED
March 29, 2004

The Speaker announced that he had signed the following: Senate Bills Nos. 127, 2400,
2469, 2485, 3383 and 3414; and House Biils Nos. 2162, 2202, 2277, 2486, 2494, 2720, 2846, 3561,
3566, 3567 and 3568.

SIGNED
March 30, 2004

The Speaker announced that he had signed the foliowing: Senate Resolutions Nos. 141, 142
and 143.

SIGNED
March 30, 2004

The Speaker announced that he had signed the following: Senate Joint Resolutions Nos.
866, 867, 868, 870 and 871.

MESSAGE FROM THE HOUSE
March 29, 2004

MR. SPEAKER: | am directed to return to the Senate, Senate Bills Nos. 127, 2400, 2469,
2485, 3383 and 3414; signed by the Speaker.

BURNEY T. DURHAM,
Chief Clerk.
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MESSAGE FROM THE HOUSE
March 30, 2004

MR. S8PEAKER: | am directed to retum to the Senate, Senate Joint Resolutions Nos. 866,

867, 868, 870 and 871; signed by the Speaker.
BURNEY T. DURHAM,
Chief Clerk.

REPORT OF CHIEF ENGROSSING CLERK
March 30, 2004

MR. SPEAKER: Your Chief Engrossing Clerk begs leave to report that we have transmitted
to the Governor the following: Senate Joint Resolutions Nos. 866, 867, 868. 870 and 871: for his
action.

PATRICK W. MERKEL,
Chief Engrossing Clerk

REPORT OF CHIEF ENGROSSING CLERK
March 30, 2004

MR. SPEAKER: Your Chief Engrossing Clerk begs leave to report that we have transmitted
to the Governor the foliowing: Senate Bills Nos. 127, 2400, 2469, 2485, 3383 and 3414; for his
action.

PATRICK W. MERKEL,
Chief Engrossing Clerk.

MESSAGE FROM THE GOVERNOR
March 26, 2004

MR. SPEAKER: | am directed by the Governor to return herewith: Senate Joint Resolutions
Nos. 831, 832, 833, 834, 835, 836, 837, 838, 839, 840, 841, 842, 843, 844, 845, 846, 847, 848, 849,
850, 851, 852, 853, 854, 855, 856, 857, 859, 861, 862, 863, 864 and 865; with his approval.

ROBERT E. COOPER, JR.,
Counsel to the Governor.

MESSAGE FROM THE GOVERNOR
March 29, 2004

MR. SPEAKER: | am directed by the Governor to return herewith: Senate Bills Nos. 2403
and 3477, with his approval.

ROBERT E. COOPER, JR.,
Counsel to the Governor.

REPORT OF COMMITTEE ON CALENDAR
CONSENT CALENDAR

MR. SPEAKER: Your Committee on Calendar begs leave to report that we have met and set
the following bilis on the calendar for Wednesday, March 31, 2004: House Joint Resolutions Nos.
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1007, 1008, 1010, 1016, 1017, 1018, 1019, 1020, 1021, 1022, 1023, 1015 and 1025; Senate Joint
Resolutions Nos. 879 and 880; and Senate Resolutions Nos. 144 and 145

This the 28th day of March, 2004.
CROWE, Chairperson.

REPORT OF COMMITTEE ON CALENDAR

MR. SPEAKER: Your Committee on Calendar begs leave to report that we have met and set
the following bills on the calendar for Wednesday, March 31, 2004: Senate Bilis Nos. 2181, 2596,
2666, 2833, 3127, 3214, 3229, 3258 and 3400: Senate Joint Resolution No. 127; House Bill No.
2782; and Senate Bills Nos. 2212, 2260, 2453, 2770 and 3103,

This the 29th day of March, 2004.
CROWE, Chairperson.

SENATE
MESSAGE CALENDAR

Pursuant to Rule 44, notice has been given on the following bills and they have been set on
the Message Calendar for Wednesday, March 31, 2004: Senate Joint Resolution No. 693; and
Senate Bills Nos. 112, 2286 and 2341

ADJOURNMENT

Senator Crutchfield moved the Senate adjourn until 3:30 p.m., Wednesday, March 31, 2004,
which motion prevailed by the following vote:

Ayes..............28
Noes 0

Senators voting aye were: Atchiey, Beavers, Bryson, Burchett, Clabough, Cohen, Cooper,

Crowe, Crutchfield, Dixon, Fowler, Graves, Harper, Henry, Herron, Jackson, Ketron, Kilby, Kurita,
Kyle, McNally, Miller, Person, Ramsey, Southerland, Trail, Williams and Mr. Speaker Wilder--28.
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